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Statement. 


This action was brought by importers against the Col- 
lector of the Port of Philadelphia for an alleged excess of 
duty exacted upon an invoice of five packages of 
worsted yarns (see description of merchandise in re- 
port, at Rec., p. 13), primarily admitted to entry by the 
defendant on payment of duty at the rate of eighteen 
cents per pound and thirty-five per cent. ad valorem. 
The entry at this rate, as made by the importers, was 
grounded upon the statute fixing that rate for worsted 
yarns “ valued at above forty cents per pound, and not 
exceeding sixty cents per pound.” 


The statute applicable assesses duty by the following 
language : 

On worsted yarns “valued at not exceeding thirty 
cents per pound, ten cents per pound ; valued at above 
thirty cents per pound and not exceeding forty cents 
per pound, twelve cents per pound ; valued at ahove 
forty cents per pound and not exceeding sixty cents per 
pound, erghtec n cents per pound > valued at ahove sixty 
cents per pound and not exceeding eighty cents per pound, 
twenty-four cents per pound ; and in addition thereto, 
upon all the above-named articles, thirty-five per centum 
ud valorem ; valued at above eighty cents per pound, 
thirty-five cents per pound, and in addition thereto 
forty per centum ad valorem” (22 Stat. | Pe 5O9), 

The appraiser reported to the Collector that the mer- 
chandise was valued at higher figures th:n as declared 
by the importer, namely, at figures which upon the 
invoice quantity averaged in excess of sixty cents per 
pound, and the Collector enlarged the duty to the rate 
of twenty-four cents per pound and thirty-five per cent. 
ad valorem ; and in addition thereto exacted a further 
duty of twenty per cent. upon the total duty thus cal- 
culated, which was finally paid, under suitable protest. 

The total duty in figures which the importer claimed 
to be correct was $611.42. The duty claimed and ex- 
acted by the Collector was $749.31; and the further sum 
of $208.20 as a penal or additional duty was imposed 
because the appraisers reported valuations exceeding by 
ten per cent. the valuations declared by the importer. 
For each of these two excesses (in all $346.09) over the 
true duty as claimed by the importer the action was 
brought (see Rec. folios 25, 26). Regarding the 
$208.20 exactions plaintiffs urged the inapplicability of 
R. S. See. 2900, under which section it was exacted. 

The claims that were made by the plaintiffs upon the 
trial were in accordance with their seasonable protests 
and appeals duly made pursuant to the provisions of 
the statutes in that respect (U.S. R. S., Secs. 2931, 


3011). 
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See the statement in the Record to this effect 


at folio 26. 

Some of the notices of dissatisfaction with the Col- 
lector’s acts, in regard to the importation in question, 
were not received in evidence when so offered in the 
Court below. See plaintiffs’ letter of August 30, 1886, 
at folio 34; offered the second time at folio 59. 

One notice of dissatisfaction proven (fols. 27, 28) was 
made by plaintiffs according to form No. 102 set out in 
the Record at page 46, by which notice plaintiffs ob- 
jected to the appraised value originally reported by the 
appraisers, on receipt of which notice a reappraise- 


ment was ordered by the government. 
One “‘ Chas. Henry Jones,” a deputy collector “ ap- 


+ 


pointed” Wm. F. Read (fol. 29) a “ merchant ap- 


praiser,’ 


, 


with instructions “to appraise a lot of 


worsted yarns.” No other person was appointed, and 
no other officer was instructed to act “in association” 
with him as the statute directed (Sec. 2930, R. 8.). 

The invoice came into the hands of Mr. Lewis Heyl, 
one of the four general appraisers commissioned by the 
President under R. 8., Sec. 2608, who, on August 30th, 
1886, in association with Mr. Read, was about to pro- 
ceed to a hearing on said invoice. Learning this fact 
plaintiffs objected, and lodged their written objection 
as suggested by this “ Board” with the defendant, the 
Collector (fols. 27, 34), claiming among other things that 
Mr. Read was not a proper person, and that he was not 
“familiar with the character and value of the goods in 
question ” as required by the statute. This evidence 
was excluded (fols. 39-35). 

This board, nevertheless, proceeded the next day and 
signed an appraisement set out in full at Record, p. 13. 
By this certificate the values were reported at the same 
figures as they had been reported by the preceding ap- 
praisement. Upon these figures, exceeding as they did 


the importers’ invoice and entry-oath as above men- 


a Ae te Tet 


tioned, the duties were estimated and exacted at the 
amounts above stated. 

Proceeding aS this ™ special tribunal “ did, uncer 
Treasury regulations and instructions (set out in Record, 
pp. 1 to 64, and to which specific references are made 
in the following argument), the plaintiffs were without 
opportunity to know, much less to refute, allegations 
impugning their own sworn valuation, or to attend upon 
the actual inspection of the packages (either when sam- 
ples were taken therefrom or at any other time) desig- 
nated by the Collector, pursuant to the statute, to be 
opened, examined and inspected. This physical exam- 
ination or essential inspection the plaintiffs claimed was 
not im tact }) rformed. Mr. Read, when called by 
plaintiffs, so testified, stating that the board acted on 
samples only (Rec., p. 14). Subsequently, on the recal! 
for the defense, he thought he had seen the goods with 
Mr. Heyl. If so, it must necessarily have been in 
plaintiff's absence (Art. 1410, fols. 113-118). <As to this 
actual examination by the witness Read there was a con- 
troversy of fact over his te stimmony (fol. 6L). 

[f, however, the reappraisers, or either of them did 
not in fact examine the original packages at all, in the 
opinion of the jury, there yet remained for the jury the 
controversy at the trial as to whether both members of 
th } board Saw prope ror sufficu nt samples of the pack- 
aves. They did see sO11€ samples ( Ree., p. 14). Lhe 
goods were not all alike (fol, D0), The identical! samples 
were Offered in evidence but excluded under exception 
(fol. 49 Evidence as to their discription, character 
and value was excluded (fols. 38, 39). | 

Plaintiffs were shut out from testing the defendant's 
evidence that there was “no perceptible difference ’ 
between the samples which the reappraisers did see ; 
and from exhibiting the fairness or unfairness of such 
samples as representing the goods in the designated 
packages. 

The Court permitted the jury to conclude that by 


seeing the samples that were seen the board did what 
was “‘ equivalent” to examining the original packages 
although the latter might not actually have been in- 
spected at all by either or by both members of the 
board as required by statute and by regulations. 

Plaintiffs sought to have this error corrected by 
other instructions, which were refused ; and exceptions 
were taken in detail to the exclusions, instructious and 
refusals (Rec., pp. 37, 38, 39, 40, 41 

Evidence as to the true value ancl character of the 
eoods Wiis excluded (fols. BO, ot, Oo), Oe). 

Evidence as to ti C procee lings of the ie special 
tribunal” of reappraisers was excluded (fol. 34). 

Evidence as to the protests and objections of the 
plaintiffs to Mr. Read’s acting in this case was excluded 
(fols. 34, 35, 39), including evidence to sustain the 
said protests or objections. 

In fact the right was in every way refused the plain- 
tiffs to show error, absence ot merit or of jurisdiction, 
or a mistake of law, or error in the “ ways and means ” 
pursued by the reappraisers before certifying to their 
report, or whether in fact they did pursue “ reasonable 
ways and means,” and the jury were substantially in- 
structed that if the reappraisers did what THEY DEEMED 
SUFFICIENT to enable them to determine the questions 
submitted to them, the plaintiffs were without redress 
(fols. 73, 78). In other words that the board was a law 
unto itself, and its fiat beyond the importers’ question ; 
that its constitution, methods of procedure, or absence 
of any procedure, could not be assailed [not being 
matters “for our consideration at all” (fol. 78)]| and 
that its determinations could not in any wise be made a 
matter for judicial inquiry. 

In all of these general regards, and in other inciden- 
tal respects more or less subordinate thereto, the claims 
of plaintiffs were rejected by the Court below; and the 
trial thereby substantially limited to the issue as to 
whether infact the reappraisers performed the ceremony 
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of seeing some samples (fair or unfair), and of signing 
a certificate or report of appraisement. 

That there was such a ceremony of course could not 
be disputed ; and, after the exclusions of evidence and 
instructions, but one verdict was possible in the case as 
it was finally submitted. 3 

Among other alleged erroneous instructions is the 
language of the Court, that because one of the plain- 
tiffs showed the board some samples that was “in effect 
a declaration,’ an admission by plaintiffs that such 
samples were taken from the original packages. These 
packages had not then been delivered to the plaintiffs, 
but were in the appraiser’s custody. 

Of course whatever the plaintiff did state might be 
proven by defendant ; but the plaintiff could not in his 
own behalf testify to his own statements or admissions. 
His necessary silence, therefore, strangely resulted in 
this instruction to the jury, that was specially excepted 
to (Record, p. 40). 

Plaintiffs further claimed that no appraisement was 
‘final and conclusive,” because the only statute so de- 
claring (R. 8., Sec. 2930), was inoperative and void for 
unconstitutionality in its vital and inseverable feature 
directing collectors to appoint appraising officers. 
This power could not constitutionally be exercised un- 
der any statute vesting it elsewhere than in the presi- 
dent, courts of law or heads of departments. If this 
were not so, fugitive officers fora day, a week or a 
“season,” might be appointed and removed by collec- 
tors, postmasters and other subordinates ; and laws en- 
acted whereby all the attributes of governmental au- 
thority and all the diversified functions of the Federal 
Administration might be distributed about the country 
with multifarious irresponsibilities. The “ Civil Ser- 
vice” schemes would afford the only dubious restric- 
tion; and even the statute in that regard was not ob- 
served in the case at bar (fols. 40,41). The statutory 
customs’ service classification is set out in the record 


= 
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and an exception is founded upon its exclusion from 


testimony (fols. 41). 


The particular questions arising out of the foregoing 


claims, as made by the plaintiffs upon the trial below, 


are specified in their proper relation in the following 
argument and statement of the exceptions assigned for 


error. 


Assignments of Error. 


1. The Court erred in excluding from evidence the 


“formal protest against the action of the person desig- 
nated by the Collector to sit as a merchant appraiser in 
connection with the general appraiser,” which 
test was made in writing as soon as the plaintiffs or 
their representative knew who were proposing to act as 
appraisers (see exception at folios 27, 28, 34, 58. 
59, Record, pages 11, 15,17, 30, 31). This “ formal pro- 
test” was made orally and in writing, the writing excluded 


being set forth at folio 34. The Court erred 


ing to receive any testimony whatever as to what: the 


‘> ‘) 
oe), 5) - 


pro- 


in declin- 


plaintiffs or their representative did in this respect, and 


in declining to receive the plaintiffs’ letter 
the defendant on August 30th, 1886. 


written 


to 


2. The Court erred in rejecting proots tending to 


show that the general appraiser and merchant appraiser 


convened on August 30th, and upon plaintiffs objecting 


that Mr. William F. Read should not act as 
appraiser, on the ground that he was not a 
and experienced merchant familiar with the 


and value of the goods in question,” the proceedings of 


merchant 


“ discreet 


character 


the board were adjourned, and that the same board re- 


convened on August 30th, and proceeded to conduct 


the appraisement against the importers’ objections, and 


in the manner described at folios 32, 33, Record, page 


14; and that the said board reached its results by act- 


ing exclusively ‘‘on the samples and on the evidence 
submitted,” not seeing the packages themselves (see 
folio 34 and-the exceptions to the opinion at pp. 15-17). 


3. The Court erred in refusing proofs that the mer- 
chant appraiser Read was not “familiar with the char- 
acter and value” of such goods as were in controversy 
(see exceptions at folios 33. 35. 38. 39 and 77). (See 
bri ts filed in Oelberman VS. Merritt, No. 47.) 


4. The Court erred in refusing proofs touching the 
*“ character and value” of the goods (see same offer 
at folios 27, 33, and ruling excluding the same at folios 


38 and 39). 


5. The Court erred (see folio 35) in ruling that Wil- 
liam F. Read had any authority to act as appraiser in 
the way he did act (see rulings at folios 35 and 39 
upon the offers, and also similar rulings at folios 52, 64 
to 66, 76, 77, 81). : 


6. The Court erred in excluding from proof the 
classification of civil service employees and the testi- 
mony that William IF. Read was not appointed pursu- 
ant to the said classification or the statute under which 


it was made (see folios 40 and 41). 


7. The Court erred in receiving evidence on behalf of 
the defendant as to who produced the samples before 
the merchant appraiser—the answer to the question pro- 
pounded at the opening of defendant's testimony at 
folio 42, as per objection and exception stated. 

8. The Court erred in receiving testimony under the 
question asked the merchant appraiser by the defend- 
ants counsel (see the Record, page 18) as to whether 
the sainples produced by the plaintiffs and those pro- 
duced from the appraiser’s office were of the same 


character. The Court had excluded plaintiffs from this 


topic (fols. 33, 49, 39). 


9. It was error for the Court, upon the cross-exami- 
nation of the merchant appraiser Read, when produced 
as a witness on the part of defendant and after he had 
testified upon his examination in chief that he had seen 
certain samples which he supposed were of the goods 
in question, to exclude from the cross-examination the 
inquiry (Record p. 22) as to whether the witness at the 
time he SiLw the samples, iLs he supposed he cid, Wis 
aware of the fact that the packages thus alleged to have 
been sampled were invoiced at different prices. The 
cross-examiner was shut out from this enquiry, which 
was very pertinent by way of testing the identity of 


the samples as representing various grades of goods. 


10. It was error for the Court. in the same connec- 
tion, to shut out any answer to the enquiry as to 
whether the witness Read could identify the goods he 


appraised (Reeord p. 22). 


11. It was error for the Court, particularly in view 
of the purpose of the examination in chief, on the part 
of the defendant, of the witness William F. Read, and 
the cross-examination to which he had been subjected 
and the dispute of fact as to whether he as merchant 
appraiser saw either the packages themselves or 
samples of them, or had made a full and fair examina- 
tion ” of the goods in question, to exclude from evidence 
and from the jury's inspection the identical samples 
that were before Mr. Read at the time of the alleged 
appraisement, which samples (see folio 49) were offered 
for the purpose of testing the testimony of the witness 
that they were fair samples of the goods he appraised, 
They would also illustrate the “ character and value ” 
which had already been ruled out. Moreover, these 
exhibits, Aas offered, were competent and essentia’ evi- 
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1g} proper ePXVCeE ptions at 


‘hy e »*> *),* 
| HOS oti. OL. Je. op. sn b- 


, . 
fo direct ii verdict. and 


- 
, 


epted to in the direction 

stimonvyv the “tribunal =_/ 
had all the authority 
yr the imposition of 


39). Errorin this 
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appraiser, which testimony was received under two ex- 
ceptions, stated at folios 53 and 54. It had already ap- 
peared in evidence that the appointment of Mr. Read 
as merchant appraiser was in writing, dated August 
28, 1886, over the signature of ‘“‘ Charles Henry Jones, 
special deputy collector” (see Record, fol. 29), and the 
reception of parol testimony to explain, modify or con- 
tradict this appointment was error. 


L5. It was error for the Court to receive the testi- 
mony of the defendant in his own behalf tending to 
show conversations not in the presence of the plaintiffs 
or their agent, and to exhibit transactions in which 
plaintiffs had no part or concern, as is recorded on 
pages 26 and 27 of the record. and delivered for the 
purpose of fortifying in the defendant's behalf the un- 
warrantable appointment of Mr. Read. 


16. It was error forthe Court to have received in 
evidence against the plaintiffs the paper or written dec- 
laration of the defendant, Cadwalader, offered in evi- 
dence in his own behalf, and received under the plain- 
tiffs objection and exception aut folio p44. Res ante r 


alios acta. 


17. It was error for the Court to permit the defend- 
ant to testify On his examination in | I if in his own 
behalf in answer to the following question propounded 
to him by his own counsel: “Q. Did you give Mr. 
Jones any instructions as to who was to be appointed ? ” 
such testimony being incompetent, immaterial and 
irrelevant. and the exception the reto well taken see 
Record, page 27, folio 55). Under this exception a large 
amount of testimony was delivered, for which see record, 
pages 27, 28,29. This testimony was specially obnox- 
ious to the common law limitations upon collateral con- 
versations occurring in the absence of the party to be 
affected. It also tended to show an appointment not made 


manner noe anu- 
which formed the 
rive at fendant. 
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Regulations. 
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chant appraiser, notwithstanding Sec. 2931 expressly 
confers that right against any and every decision a col- 
lector may make. The exception to this exclusion is 


assigned for error. 


20. It was error for the Court, after the case had 
been closed, and already OHCe reopened and avnin closed. 
and while plaintiffs’ counsel was again addressing the 
jury, to permit the evidence to be again reopened, and the 
witness Read to be recalled by the defendant. See folio 
60, where the Court holds that as the witness was act- 
ing merely in an “official capacity” and apparently 
disinterested, the case might be reopened. ‘This error 
is assigned upon the ground that judicial discretion has 


been so abused as to amount to error. 


21. It was error for the Court to permit the witness, 
whose examination and memory had been exhausted, to 
be asked by the party calling him as to whether after 
he had left the stand he had gained “a more distinct 
recollection ” on the topic he had testified about. (See 
exception, folio 61.) The fact that the examination of 
the particular packages in question by the witness was 
in dispute, as well as whether samples of those pack- 
ages had actually been examined, rendered this pro- 
ceeding onerous and prejudicial to the plaintiffs before 
the jury. This amounted to error. 


22. It was error for the Court to charge the jury (see 
Record, page 32, and exception thereto at folio 76) that 
the appraisement ‘‘ was to be made by the selection by 
the collector of One discreet and experienced merchant 
to be associated with one of the general appraisers 
whereever practicable, or two discreet and experienced 
merchants and one ft neral upprarse i’. The duty to 
make the selection of what is called the merchant ap- 
praiser is thus confided to the collector.” 


This was obvious error in not stating section 2930 


io 
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the statute not providing for a board of three 

ilso in the instruction that to the collector 

nfided the selection of the merchant appraiser. 

t ‘0 error, because the appointment of the mer- 
nt appraiser in this case was not by the collector ; 

| because the instruction permitted the jury to pass 
the question as te whether the collector did in 

t in this case appoint a merchant appraiser, the war- 

nt of whose appointment was signed by another 
flicer (see folio 29); and because by this instruction 
the Court sought to enforce an unconstitutional statute. 


23. It was also error for the Court to charge the jury 


iy «cited 4 haroe 


., in the following words : 


(he importer has no right to participate in this 
ection 1D any wits - it is not required even that the 
collector shall give the importer notice ; but upon no- 
tice or demand by the importer of a reappraisement the 
ollector 1s to make the selection of an experienced 
person W ho, in his soli pucdgme nt, has the qualifications 
contemplated by the Act ot Congress ; and when he 
makes that selection, if he does it in Food faith and 
honestly, his action is not open to question by any- 
body. 
See the exceptions to this part of the charge At folio 
(7. ‘The statutory qualification is an essential fact. 


24. It was also errror for the Court to charge the 


7h 
miry aS TOLLOWS ° 


‘The importer has no right to go to him (the collec- 
tor) afterwards and file a protest, Say ing, Why, this mer- 
chant : ppraiser is not satisfactory to me; he has notin 
my judgment, the qualifications which the law requires, 
and you ought, therefore, to dismiss him and substitute 
another person for him’ ; the law gives the importer 
no such right, but it is to the honest qudgment of the 


-s, 


; 7 . , - > ’ 
dlector that the selection of a person whv, with the 


general appraiser, 42 to constitute this 


mitted.” 


tribunal, 48 €CUOTsii-@- 


This charge was error (see exception at folio 77). 


) 


were but two questions in the case, 
tribunal properly constituted, and was its finding 


25. It was also error for the Court to charge that there 


Was the 
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objectionable that the law will regard it as never having 


been made at all” (see exception in ft 


top of page 3%). 


record at the 
This charge directs the attention of 


the jury specially to the conclusions of the tribunal 


concerning whose proceedings testimony was excluded 


from the jury. 


its own conclusions the conclusions of 


It also compelled the jury to adopt as 


the members of 


the board who stated them onthe witness stand without 


any opportunity on the part of the jury to hear in detail 


the actual proceedings or grounds of law or of fact upon 


which sach conclusions were reached. 


26. It was also error for the Court to charge, as it 


did charge at folio 6d. that if the 


jury beheved the 


testimony of Mr. Cadwalader, and the learned Judge 


discerned “ 


no reason whatever why you should 


doubt 


it,” the law was complied with so that the tribunal was 


properly constituted. 


‘I do not deem it necessary to 


say anything as to whether the act of Mr. Jones would 


have been valid or not. because in view of Mr. Cadwal- 


ader's testimony. it does not seem to me to be it prac- 


tical question in this case. 


I simply say that if you 


believe the testimony of Mr. Cadwalader, and | repeat 


that there 1s no reason why you should not believe it. 


this tribunal was lawfully constituted and had all the 


authority which the law gives to a tribunal for the im- 


position of duties.” 


(See the exception to these sentences in the charge 


on page 39.) 


27. It was error for the Court to charge: 


‘ Whatever errors may be alleged to have been com- 
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mitted by these appraisers in the course of discharg- 
ing their duties, which are in the mere category of ir- 
regularities—although they may have operated harshly 
or unjustly, if you choose, upon this importer—is not a 
matter for our consideration at all ” (see exception at 
folio 78). - 
This charge practically withdrew from the considera- 
tion of the jury any alleged irregularities in the pro- 
cedures of the tribunal. It left such irregularities to 
be considered only by the Court ; and not even by the 
Court unless the y were in its own judgment “ of such 
a character as to make it imperative ~ upon ‘the Court 
to disregard the judgment of the tribunal. -That is to 
Say. uniess the Court SO) cle cided the questions of fact 


touching such alleged irregularities as to establish them 


in fact and in law as illegal proceedings, the jury need 


not consider them. This charge practically withdrew 
from the jury the questions of fact as to whether the 
appraisers saw the examination packages or actually <— 
saw any fair samples thereof, or in fact did anything 


CXCOC] t to sign an alli ged appraisem: nt. [t substituted 


the conclusions upon these topics of the appraising tri- 


bunal and the judgment of its members as expressed 


, . : :, ' : 
upon the stand or in their certificate in the place ol 
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Or “ 1rreguiarities 

28. It was error for the Court to charge, as it did 
’ j f y * ‘x ' r ‘sa 5 . 2 
charge, at TOLLO 0d, tO the effect that if the members ol 
} 3 ’ ;* j 
the appraising tribunal! did not see the goods at all un- 


til after they had signed a r port exhibiting their con- 
clusions. if cid not matter * whe ait r the examination 


rt Was made out and 
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—s 
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slon d by the uppraisers See ft xception at top ol page 


his instruction did not permit the jury to take into 


ant circumstance'as to whether 


or not it was not true that the actual conclusion was 
reached and formulated by the appraisers before they 
went through the pretense or form (if they did in fact 
go through that form, which plaintiffs claimed was un- 
true) of a physical examination or inspection of the 
packages designated by the collector for that purpose, 
The circumstance itself was of grave importance as 
bearing upon not only the testimony of the members of 
the tribunal, but as to the truth of the wrregularities as 
clamed by plaintiffs, of their falure to make such 
full anc fair examination of the crc xis iS Ls requir cl by 
the statutes, regulations and the reasonable performance 
of official duty. Besides the circumstance was preg- 
nant respecting the issue whether the Board did pro- 
ceed by “reasonable ways and means” as_ prescribed 


by the statute. 


29. It was error for the Court to charge as it did 
charge (folio 73) 

‘‘ Because you think they did not examine every por- 
tion of those three bales, it is not for you to say that 
their finding is void. All that the law requires is that 
they should fairly make such full examination as they 
deem suffice nt to enable them to de cide the question 
submitted for ‘Aes, determination ” (see exception on 
page 40). 

This charge practically submitted the conclusions of 
the appraisers and the opinions of the witnesses Hey! 
and Read in place of the conclusions of the jury upon 
their shifting testimony. This charge left no room for 
the jury to weigh doubtful testimony, or to exercise 
their own judgment upon any other question than the 
question as to whether these two witnesses were satis- 


fied with themselves. 


30. It was also error for the Court to charge, as it 
did charge, in effect, that because Mr. Mustin was at 
one time present before the appraising tribunal, having 


n bis hands, that that was “* in effect a 
f Mr. Mustin that he had brought the 


: i 
packaces that were to be examined 


his erro) There was no testimony that he 
brought samples from the invoice 0} packages in ques- 
t air Vici ‘ ind regulations showed that the 
t in his eustody. He might have 

D1 mples of other goods to illustrate, either of 
| . r of other people. The fact that he had sam- 
rie .% ith him did not excite awn leva] presumption 


whatevel much less was it “in effect a declaration by 
Mr. Mustin to the appraisers” of any kind whatever, 
either that | vy were th samples of his own goods or 


of anv other kind (see remarks, infra 


31. It was error for the Court to refuse to charge 
that for the validity of.the appraisement the merchant 
appraiser and general appraiser “ should examine at least 
one of the cases or packages of the goods of the invoice 
THA ! consicde ration that were designated by the collector 
and sent to the public stores for examination for the 
purpose of the appraisement ” (see folio 79). Neither 
this instruction nor its substance was anywhere given 
17) the charge. and wi at WAS said upon the subject of 
the lit cessity LO examine those packages Wiis qualified 
bv the alternative issue submitted in the charge as to 
wheth 4 sample Ss were not examined to the satisfaction 
of the appraisers and asa substitute for the statutory 
examination of the packages themselves. 


; 


32. It was error for the Court to refuse to charge, as 
it did refuse (foho 79). that for the validity of the reap- 
praisement it was Hecessary that the merchant aup- 
prais r «as well as the veneral appraiser should see 
and examine at least one of the original cases or pack- 


ages from the Invoice. 


i 
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33. It was additional error for the Court in refusing 
to charge either of the last preceding propositions, to 
qualify either of them with the alternative, as sub- 
mitted to the jury (see Record, page 41), that if the ap- 
praisers had before them samples taken from three of 
the packages designated, “and fairly and sufficiently 
showing the kind, quality and character of the goods,” 
the Act of (ClCongress was subst intially complied with 
(see the special exceptions to this refusal and qualfi- 
cation at record, pages {1 and 40). besides, the Court 
had excluded the samples thie mselves, without which 
their fairness and suthe hey were it} ‘apable of being 
tested. 


4. It was error for the Court to retuse to charge, iis 
it did refuse (folio 80), that the “examination of sam- 
ples, even though they may have been fair samples, did 
not lispense with the necessity for an examination of 
the goods contained in at least one of the original cases 
or packages.” Plaintiffs insisted that at least one of the 
original packages must itself be examined under the 
law. and that for this examination there could be ho 
substitution or constructive examination by sample. 
>.). It Was error for the Court LO Lr f ise to charge. itS 
it cid refuse, that if the jury concluded “ that samples 


only were examined” they must find for the plaintiffs, 


on the ground that there was an in larity in the iLp- 
praisal and i non-compliance Wit ait law (see folio 
sth). 


36. It was error for the Court to refuse to charge the 
jury that if they believed plaintiffs were prevented from 
being present at the examination of their coods while 
it was being made by the reappraisers, that then the 
proceeding was unlawful and irregular (see folios 80 and 
S1). This error is not cured Dy the statement of the 


reason assigned by the Court for refusing to give that 


20 


instruction, viz., that there was no evidence that would 
warrant the jury in finding that the plaintiff was pre- 


vented from being present at any time or at any stage 


of the proceeding. There was some such evidence ( Rec., 


p. 21), and such was the course of business apparent 


from the regulations and instructions under which con- 


cededly the appraisers were acting, and which being 


also in evidence are set out in full in the record, pages 
48 to 66. Also Article 1410, folios 114-118. Mr. Read 
testitied that he did “ not know of any means that Mr. 
Mustin had of being present - (p. 21). 


57. It was error for the Court in refusing to charge 
as requ sted in the foregoing assignment, to add the 
further and unjustifiable instruction that 1t was no part 
of the duty of the appraisers to notify the plaintiffs 
what they were going to do, and ask him to be present 
(see the exception to this instruction to the jury at 
folio 81). : 

The points of error presented by assignments of 
error 29, 30, 31, 32, 33, 34 and 35, were specially brought 
to the notice of the Court, both before the charge and 
after the charge, and special exceptions taken and al- 


lowed see Pale 37 and also pages tO and 4] I. 


Brief and Argument. 
I, 


AN APPRAISER IS AN OFFICER. HE CAN ONLY BE AP- 
POINTED BY THE PRESIDENT, OR, IF AN “ INFERIOR OFFICER.” 
BY THE HEAD OF A DEPARTMENT OR A Court or Law. 


1. The term “ officers,” as used in the United States 
Constitution (Art. [1., See. 2) and Statutes, has a well 
defined legal signification. 

Apart from this signification as expressed in the 
Revised Statutes, and as judicially declared in numer- 
ous classes of cases which have arisen wherever the 
common law is in vogue, the ordinary signification of 
the term “office” 1s clear and unambiguous. Its 
popular and legal significations are the same. 

It is common speech to Sav: - Public office is a 
pubhie trust.’ Webster defines OFFICE to be “ a par- 
ticular duty, charge, or -trust, conferred by publie 
authority, and for a public purpose.” An “ officer” is 
the incumbent of an oftice. The official or unofficial 
character of a position is to be determined not by the 
presence or absence of an official designation or of a 
long term of service : but by the nature of its func- 
tions. Nor is the question or amount of pay or emolu- 
ment a necessary feature of an office. Members of 
Parliament did not receive pay. General Washington 
served without emolument. Both popularly, tech- 
nically and legally were officers. The right to emolu- 
ment is an incident that might characterize an office, 
yet it 1s not essential. “‘ In my opinion,” said BEgEst, 
Cu. J., in Henley v. Mayor of Lyme, 5 Bing., 91, 
‘every one who is appointed to discharge a public 
duty and receives compensation for the same in what- 
ever shape, whether from the Crown or otherwise. 3 a 


public officer.” 


| 


hath any duty 
he less i public 
| to narrow limits 
nature ot the 
and not the 


29 / dh a » f 


| ‘ 
nave no leval 


ir ordinary sienl- 


or employ ment 


| 


‘hitel \ 's Law Dic.. }). 


Olntment or pel 


xereised for a 

is “a position or station 

mployed to perform certain duties, 

of which he becomes charged with the 
e of certain duties, public or private.” 


etions LO pel 


charge or employment, and he who performs the duties 
of the office is an officer. Lf en ploy d on the part of 
the United States, he is an officer of the United States ” 

unless it be a mer employment contract. 


- But if it duty he A continuing one, which is defined by 


rules prescribed by the Government and not bv con- 


, 6 . . ; 
tract. MRI fii pnihivicdu 


/ 7/ 17's ; Ahi 


1 perrorii., wiho ¢ Y O77 
¢ : 


; ° . ; ‘ } 
hstion mpofhowl (Fsidi rOnTIrOs j ff 


continue though the person he changed. 1t seems very clif- 
ficult to distinguish such a charge or employment from 
an office or the person who performs the duties from an 
officer.” In that CUSC the Ar regulations hi 

vided for the appointment and had defined the duties 
of agents of fortifications. The were governed by the 
Engineer Department, and were directed to do certain 
things. These offices were established, iu the first in- 
stance, only by arm \ reculations. althouuh they were 
necessarily recognized in subsequent legislation approv- 
ing and adopting such regulations. ‘ A very superficial 
examination of the laws,” says Marshal, “‘ will be sufficient 
to show that duties ot this cli Sc} iption, it not pe rtormed 
by contract, are performed by persons who are consid- 
ered is officers of the United States, whose othces are 
established by law. So the office of agent of fortifica- 
tions was held to exist. In the case at bar th re Cau 
be no such question as the existence of the office. It is 
in terms created by the Act of (Congress. it is an office 
having a& hamMe with prescribed qualifications for its in- 
cumbent,. precise duties defined and limited by statute, 
extensive powers affecting the mgnts of the soverelen 
and the lhabilities of the subject, : having official 
jurisdiction, authority and action, which is exclusively 
measured by legislative enactments. The rights, duties 
and powers of the othee rest and continue to each Sey - 
eral or successive appointee On his taking the oath of 


oftice. Chis oath marks the measure of his duty and 
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denote s the abs nee of uly contract relation Cconcerl- 
ing it. 

“Those who perform duties under contracts are not 
re carded iis officers, but those who act under law pre- 
seribing and requlating theory duties conce rning even a 
Bacon, 279-280). 

When the Legislature imposes on the executive de- 
partment specific duties, and directs peremptorily the 
performance DY the executive of certain acts, when the 
rights of individuals, as well as of the Government, de- 
pend Ol the performance ot those acts, he. the erXeCCcCu- 
tive officer, is the officer of the law and is amenable to 
the law. See Sergt. on Constn., Uh. | 

In pursuing his functions and reaching his official COl- 
clusions the officer, in the case at bar, is governed exclu- 
sively by the acts of Congress. He is no clerk, agent or 
representative of any person or of any other officer. 
He is subordinate in his determinations to no other 
officer. His judgments are ** final.” In his own per- 
son and official doings he re presents that portion of 
the SOV relgn power delegated to his office by the au- 
thority that established it. His office is his chart. He 
is not a contractor. He sells nothing. He produces 
nothing. ! He only Serves the public as prescribed by 
the public laws by which alone he Is controlled. 

It has been said that a ‘‘ manifest difference exists 
between an office and an employment under the govern- 
ment. We apprehend that the term * ofhice 4 implies ih 
delegat on of some portion of the sovereign power to 
and possession of it by the person filling the office, and 
the exercise of such power within the legal limits con- 
stitutes the correct discharge of the duties of such 
othee. he power thus delegated and possessed may 
be a portion belonging sometimes to one of the great 
departments of government, legislative, judicial or ex- 
ecutive or sometimes to another. Still it is i legal 


power which may be rightfully exercised, and in its 


95 
efforts it will bind the rights of others and be subject 
to revision and correction only according to the stand- 
ing laws of the State. An employment merely has none 
of these distinguishing features.” * ' “ Tt appears 
then that EVERY OFFICE in the. constitutional meaning 
of the term implies AN AUTHORITY TO EXERCISE SOME 
PORTION OF THE SOVEREIGN POWER either in making, exe- 
cuting or administering laws.” 

If the conclusions of these appraisers are in no wise 
contestible they may practically make, construe and ad- 
minister the laws, as well as impose individual taxation 
beyond the point of confiscation. The power to im- 
pose a tax, a penalty, and to measure the quantum of 
both through this appointee’s signature is an exercise 
of the highest attribute of sovereignty, next to the 
power over life. What “ officer” of the Republic exerts a 
higher prerogative ? To whom or to what are they 


‘€ inferior ?” 


2. Although every office 1s an employ ment, yet there 
are many employments which do not come under the 
denomination of offices, being ordinary engagements or 
contracts, e. g., to make hay, to plough parks, to light a 
building, to furnish supplies, to construct vessels or im- 
plements of war, to carry the mails, under executive 
supervision. Yet Congress may create offices charged 
with any of these duties and apportion the ministerial 
machinery for the purpose. ‘The offices may endure for 
the season, the day, or exclusively for ** the job.” They 
would be none the less offices, and their incumbents 
“ officers ” governed by law and established regulations. 
They would be ib part of the Civil Service of the 
United States, and owe their selection to constitutional! 
authority. Congress could not select them, or author- 
ize their selection except as provided by the Constitu- 
tion. 

There is no appointing power, it must be conceded, 
except as the Constitution provides for it ; and that is 


the equivalent of stating that the incumbents of any 
offices created by Congress shall not be otherwise 


President. Heads of Departm« nts 


oo 


selected than by th 


and Courts of Law. 


os 


The constitutional power of Congress to levv taxes 


i } } } : 
means that duties shall be levied pursuant to law, by 


ofhes rs amenable only to law, and cle rivin: the ir author- 


ity exclusively from stipulated constitutional sources. 
’ , * . , . * PY 

he acts of all officials in the taxation machinery of the 
Government must necesarily be pur ly ministerial, else 


: Sain ws a7 :, 
the autonomy of the judicial and ie vislative departm« nts 


Fr ; : , ‘ : > 

wonid not hy pre served against the intrusions ol] the 
4 ? | } 

Pyvecntiive wit Validitv of these mninisterial acts must 


be dec} led hy the legal principles which vpovern all 
acts of this character: and the principles are to be 
determined by the judiciary. 

These principles require that the organic law, the 
statutes and the execative performances shall always 
harmonize and exactly coincid 

This would not be possible under a taxing schem 
which was the totality of petty contracts, bargainings 
of employes, wanton acts of agents, of sub-agents and 
general , re sponsibl ofhiel i] det rminations touching the 
amount of duties: instead of a careful! system of laws 
and uniform reculations by which every act 1D the 


machinery for revenue is officially measured and sub- 


jected to judicial serutiny. It is impossible to place 
anv legal factor in this svstem bevond the well-estab- 
lished line of offices. 

fav , j j f f ; Le, - 
4 P j prt j / / r 178 PLR yj f ait 
aor ge #é, \ 

So authoratively is this pri ipie re cognized that 
there 1 » employ however humble, in the whol 


} 


ranges tf Custom House operations (even to the day if- 
; e 


horers in the public stores) whose appointment is not 


r corded over the si: nature or iL] proval of the Secretary 


of the ‘Treasury. 


3. As to whether these special appointees of the 
Collector to appraise are principal officers or “ inferior 
officers ” with regard to that distinctive constitutional 
term need not in this case be determined. It is suf- 
ficient that they are ‘* officers " in the Civil Service, is 
distinguished from the military and naval service of the 
United States. 

[f “inferior,” to whom or to what are they subordi- 
nate? In their conclusions, to none. Over their judg- 
ments even the “ Head of the Department” has no 
voice. 

As ‘between tke three sources of constitutional ap- 
pointment some occasions have arisen to consider this 
section. 

In Collins case, 14 Court of Claims, 574, referring to 
this section of the Constitution, it was said 

It would be impossible to defne exactly and arbitrarily the 
meaning of the words ‘inferior officers’ in their application of 
officers of the different branches of the public service who have no 
official relation to each other; and it would not be easy to separate 
all the officers of the Government into two classes and draw a satis- 


fac Lory line which would divide the infe r. in the sense in which 


it is claimed that word is used, from thes f the higher class, nor 
is if necessary to attempt to do either. t our opinion, the words, 
as used in connection ¥ ith the other in lice of the same clause, 
have a plain, definite and intellieibl meaning capable of unmis- 
takable application to effect the purposes of that provision of the 
Constitution. Having specified certain officers, ministers, consuls 
and judges of the Supreme Court who shall be nominated by the 
President and appointed by and with the advice and consent of the 
Senate in all cases, the Constitution leaves it to Congress to vest in 
the President alone the courts of law or heads of departments the 
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appointment of any officer inferior or subordinate to them respec- 
tively, whenever Congress thinks proper to doso. Thus, it may 
suthorize the President or the head of the War Department to ap 
point an army officer, because the officer to be ippointed is inferior 
to the one thus vested with appointing power (?). The word in 
ferior is not here used in that vague, indefinite and quite inaccurate 
sense which has been suggested—the sense of petty or unim- 
portant; but it means subordinate or inferior to those officers in 
whom respectively the power of appointing may be vested—the 
President, the Courts of Law and the heads of departments. It is 
a word having definite relations toa superior; ‘ subordinate,’ ‘lower 


Revenue us- 
sistant assessors were to be appointed by assessors ; 
and the act repealed so much of the Act of 1864 as 
conferred on the Secretary of Treasury the power 
of appointment, with the approval of the Commissioner 
of Interna! Ri venue. ot ASSISTANT ASSeSSOTS. 

va The law. the re fore ie stablishe an oftice without 


gdesionating anv competent publ authority as author- 
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nave appiled 10 ascertalning the lewal character ofl nis empioyment 
were adopted WILD like Tresuit in the Cast 2! inspectors of the cus. 
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oms under the Acts of 1799 and 1815 by my predecessors Mr. Wirt, 


Mr. Berrien and Mr. Legare. \ll of these distinguished gentlemen 
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lreasury as the appointing power. , 


1 “ The constitutional! provisions must be construed 


as excluding all other modes of appointment.” 
In 13 Opinion Atty. Genl., 518 (A. T. Akerman), it is 


[f appointment implies an exercise ofgjudgment and will, the 


officer must be selected according tothe judgment and will of the 
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some other branches of the civil service. Upon this legislation it 
may be observed: First, that in some cases, such as those of deputy 
marshals and deputy clerks, the persons appointed are representa- 
tives of the officers who appoint them and who in some particulars are 
responsible for their conduct, and perhaps if WAS considered by 
Congress that the office was substantially in the principal” (not so 
with merchan appraise rs). ** Se cond, that if Was no doubt con. 
sidered by Congress that some of the persons whose appointments 
were thus provided for were not officers in the constitutional sense 
of the term Van ij é mpl yments 10Ww universally held to be offices were 
not esteemed such at the outset, but with the growth of the Government 
vere raised to that rank. 'Thus the force of legislative precedents is 


somewhat weakened. Yet it cannot be denied that some of them 


take for granted that Congress is absolute in the matter of appoint- 


’ 
; 


. : . : . , 
ments. MUCh. hoipeve ae not the constitutional PUte. ( Ong;Tess has 


} £ 


power to distribute at its pleasure the appointment of inferior offices 
i heads of departments, or 


between the President, courts of law an 
to vest such appointments exclusively in one or two depositories ; 
but it has no power to vest appointments elsewhere, directly or in- 
directly. oll lina i It more concerns us to ascertain what is the 
constitutional rule than to learn whether that rule has always been 
observed. Nineteen violations of the Constitution do not justify a 


twentieth 
In 4 Op., Atty. Gren'l., 164, H.S. Leaare, Atty.-Gen'l., 


‘Congress had no power to vest the appointment of any em- 


ployee coming fairly within the designation of an inferior officer of 


the Government in any other public authority but the President, 
the heads of departments or the judicial tribunals, and therefore 
the collector could not appoint occasional inspectors. The opinions 


of Ti \ preaece SSOrs concur 1n ‘ stab ishing that OCCARILONA pnanectors 
. 


aS Wwe as pe rmanent inspectors ire © all intents and purposes 
offt €1 f the United States, not m« re occasional deputies, employees 
or agents of the collector. The individual’s name is to be submitted 


' ; : ’ “as «| _ 
to and approved by the Secretary of Treasury. 


In the earliest revenue act (1799) there was a pro- 


vision tor a per diem compensation (U. ». h. a sec. 
2733) to persons employe dd by the collector in aid of the 
customs; but such persons were employed under the 
special approval of the Secretary of the Treasury, who, 
by later acts (e. q., Laws 1822. Ch. 107). should “ from 


time to time limit and fix the number and compensation 


of the clerks to be employed by any collector,” ete. In 
construing such an act it seemed to be conceded that 
those so employed were officers (see U. 5. vs. Morse, 3 
Story, 90). The necessity of appointing all customs 
employees by the head of the Treasury Department, 
when not appointed by the president, has always been 
recognized, and during recent years has been punce- 
tiliously practiced. In 1817 persons employed by the 
collector were by statute declared to be officers of the 
customs (3 Stat. at L., 397, See. 7 

That a deputy or agent—a mere employee without 
authority in his own name or certification, but only in 
the name of another, and acting exclusively as repre- 
senting his superior officer—should be regarded as an 
‘ officer,” while the sworn mem be rs ofa tribunal! es- 
tablished by law, pursuing a statutory procedure, with 
powers to take testimony and tO est iblish debts. and 
reaching independent and incontestible certifications 
and judgments, should not be regarded as officers, is a 


proposition that refutes itself. 


o. This tribunal is composed of appointees whose duties 
prescribed by law are to be pr rforms Dy them alone, 
and not in right of or by deputation trom another. 

The merchant appraiser Is not the representative of 
the Collector. he Collector has no hight to appraise. 
Merchant appraisers are the ppl sers : he IS a \ ilu- 


ation officer. ‘The Collector has no power to exact ad 


valorem duties when the import ris dissatisfied. exce pt 
by virtue of the official values and signatures of the re- 
appraisers. ‘The Secretary himself could not direct 
him to take lows r or different value nor remove thi 
Collector's appointees S. They .7 ; Ln} officer 


whateve r in their ofhiee, anc the ir ofthe f xtends LO 


many cases as the Collector mav send them. He may 
send to the same pair of appointees | gat cases of on 
day. one week. one month. or one vear. He mav send 


all the importations of one house 
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of ts competitors. Such a discretion is beyond the 
limits of constitutional! possibility. 

In a common law sense such an office is higher and 
in ho wise * inferior Ks to the “ head of a department,” 
or even a “ Court of law ;” and its incumbent, it might 
almost seem, should be fortified by the Constitutional 
warrant even OT an appointment by the President, con- 
firmed by the Senate. 

In S Opin. Atty.-Genl. 41, it was said by Mr. Cush- 
ing that the power of appointment could not be com- 
municated by Act of Congress to persons not named to 
that end in the Constitution. The case was where an 
Act of Congress had authorized the President to Aap- 
point a Comn issloner to whom. together with another 
Commissioner fo be app inted by thi Mayor of Balti- 
more. he should refer the question ot iS lection ot re 
post-office site ; and if said Commissioners should dis- 
agree they should choose a third, and if the President 
approve their decision his approval should be final, 
and if not he should refer it to Congress. Is the thing 


which the President is authorized to do legally i thing 


t ; 7 | ‘ ry. ° 
which 18 possible to Lye done f That thing 

is tle ipporntinent of thie agents through whom the 
rre sient is AE iide TALILLALL (Lia he Le A sibcite th Cit siiet nia OT 


utive act to be performed. Now how is the Pres- 
ident to exercise this appointing power in copartner- 
ship with the Mayor of Baltimore?” How can Con- 
gress bestow any part of the appoimting power on the 
Mayor of Baltimore ? If this were a mandatory con- 
ition 1} uuld not be executed by the President. 
Now Sec. 2930, U.S. R.S., is mandatory on the Col- 
lector. He is obliged under the statute to appoint a 
“tribunal, upon whose certification “ duties shall be 
levied ac cordingly.” The Constitution will not permit 
any United States tribunal to be created in that way. 
The C 


ther proce edings befor some constitutional tribunal " 


ollector is not at liberty to send the case for fur- 


but ne must * select Ole discreet and experienced Iner- 
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chant, to be associated with o of the general ap- 
praisers wherever practicable, or two discreet and ex- 
perienced merchants, citizens of the United States, 
familiar with the character and value of the goods in 
question, to examine and App pra e& Tine Site agreeably 
to the foregoing provisions ; and if they shall disa- 
orTree the Collect mr shall slecid +, Debwe i tine ili . and the 


appraisement thus determined shall be final and be 


at emed to be the true val ie. and fC! duties shall be 
levied thereon ac ordingly. 

6. It will be observed that ev: vith respect to the 
7 neral Appraiser, as the POSSI! t of the tribunal LO 
be appointed by the Collector, that officer has no power 
by any Act of Congress to certify to nb appl isement. 


He is not appointed by the President for that purpose. 
He is appointed as an assistant of the secretary ~ tO 
" protect and insure uniformity, the collection of 
revenue ” sec, 2OHOS — ith ut power, eXct pt by cli- 
rection of the secretary, In visiting s pecial ports to 


ASSIN] ’ the re oulal apprais rs tT) < whom are these 


" . : 4b i ' 
discreet and experienced mer Us lhe whole 
* . ’ ° ' ' | 
scheme ot eontice ne in) thy f ily aay a Td) rnese ap 
pomctcments Is « mstitutionally Vic1o i iS not cured 
; | , } + » 
HecaAnsgy one OT Thess rou Freie! ing OmceYrs 1Lliby, 
} rchane : by cli signated by the ¢ LOT 4S DOSSLDIe 
. : 
} éé ; - ' 
half of a tribunal otherw \ inconstit 
17 * i 
LIOnNALLY cre ated. both Me mLvoe] a ; tribunal may 
’ } : ; | 
he bne exclusive appointees Or the ‘ ector. 


In the case at bar the Collecto followed the Govern- 
. . j . . } 
ment practice and omitted to Dpo ny General \p- 
. . * ’ 7 ’ 
praiser or anv associate whatever | t with Mr. Read : 
th. sihesmeal wr: r tituted accordi 
ee ae if LHe TTIODUNnA! Wiis TOL ¢ f ' . LLé*e ACCOraline 


§ es, 


to the statute. 


7. In 34 N. Y., 398, the foregoing des ription of what 
constitutes an office was appled to Commissioners to 


lav out a road, who were said to be officers. Commis- 


. 


out 


Sie 
™ es, * ] *- « ' . ® 7 } i 
sioners appointed by the Governor, to superintend the 
: - hw , ] i; : ‘ j . 
mar een | ité i 7) ) j eite cLInGg. art ofthe: rs nna )" sec. 


rh ‘ : ’ . ‘ . , 2 4 | .4 . 
L6, art i N ] Constitution, which provides chat 
. = ' : ‘ 7 2 
Wiiere rif (LUTAUGI n of iT} ome is Tid) prescribed iy\ rLrne 
: 


j } ! 4 ’ } 
Constitution 1t nay be deciared DY law. and when not 


i. : ’ ef) 
i ' ' ins / / f’s } j ALAAT f 4 p j j c7 ; ' 
; ; j 
} - fi wi P i L[pp , iv vi al 4 j . Tin j eT es 
| 
~ r 7 ; 4 5 ; Sears. f Vy ) 
/ ij Ct} fi fi j : 
j Ie9 
} | P | 
, + _ 
L| perior man ) single function of a publi 


character by an individual acting by virtue of a stat- 
ute and under public authority has been held to con- 
stitute an office and its incumbent an officer within the 
purview of United States law. Im two circuits it has 
been held that the duties of receivers of national banks 

not being defined by any contract but by law and 
rule prescribed by the government, those receivers ar 
officers of the government which appoints them.” 


Incidentally in so hold 


if it was noticed that they 


| ae ; » on ame 
were appointed Dy the Comptr ler of the Currency act- 
ing under special approval of the Secretary of the 


heir appointments 


Treasury, dls : bi ine PuvDLIC ofhicers { 
might be obj: ctionable as not coming from the head ot it 
department. That the statutes resp ecting these recel\ 
ers C ul only pe upheld DY such | construction is har- 
monized the appointing power with the constitutional 
requirement (“ head of department’), lends ajditional 

weigh] LO tiie CA Dre ssions ut eircult in the two CASES ot 


Platt vs. Beach. 2 ben.. 316. and Price Vs. Abbott. 17 \ 
’ 


Fed. Rep.. 507, as judicial expositions of the term ) 
In Wise vs. Withers,’ Cr., 336, Marswaz, Ch. J., in 
daal , cy ¢ mnetiea ' » moar A | iy | ‘are art! 
deciaring a justice Of the peace Who had powers part \ ' 
. } . ,* > . as x > 1 
executive and partly judicial—an officer of the United 
y 


States said —— A distinction has bee} attempted he- 
tween an ofticer of the (nite | States an | an othcer of 
the Government of the United States. nfinine the lat- 


ver more especially to office “ who ire consiaerte d AS he- 


~ 


longing to the high departments, but im this distine- 
tion there does not appear to the Court to be a solid 
difference.” 

Kven a sail-maker at the Washington Navy Yard in 
LS15 appoint cl only by the eecretary ol the Navy, in 7. 
case where the President onl} was authorized to ap- 
point, was held to be an officer of the United States, in 
Sanford vs. Boyd, = Or. ©. C.. 78 inda clerk in the 

, 


‘Treasury Department was held Le be ' Al executive of- 
ficer of the United States ” in / part Smith. lhid., G94. 


If. 


THe TrRIBUNAL ORGANIZED UNDER Section 2930, U. 
S. ReEvIsep STATUTES, IS AN OrrictAL Boarp. Born 
MEMBERS OF THIS TRIBUNAL ARE UNITED STATES OFFT- 
cers. They act for and on behalf and under the consti- 
tuted authorities of the United States. This is true in 
fact and in law, by statute and under the Treasury 
Regulations as well as according te the uniform prac- 
tice. | 

The duties of the tribunal, the power, jurisdiction 


' 


’ 


and authority of its members, Indiv! lually and collee- 
tively, are fixed by law. ‘Their official conculsions are 
of superior dignity - and, however car ess or 1n dis- 
regard of law they Tuty be arrived at, when once estab- 
lished they are declared to be the results of “due pro- 
cess of law.” 

Their determinations are, to the collector, “ final and 
conclusive,” and by these determinations, according to 


section 2930, duties are to be levied, which levy, under 
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sec. 21, Ch. LYS, oF Anti-Moiety ¥ Act of June 22. L874, 
in the absence of fraud anc of protest is “ final and con- 
clusive upon all parties.” Even when protested against, 
certain alleged errors of their proceedings, as for in- 
stance, whether they ascertained the wholesale or retail 
value, or the value in the markets described in thestatutes 
or insome other markets, or whether they considered im- 
proper statements, or whether they heard any evidence 
at all, or in fact had any knowledge or information of 
any sort whatever touching the thing they have certi- 
fied to, have been held to be free from extraneous in- 
spection. Their conclusions, if not their wisdom, have 
been held to be insecrutible. Authorized only to record 
opinions resulting from a complicated set of statutes, and 
supposed to be clothed with Statutory power to base 
those opinions on legal evidence, they may nevertheless 
take illegal evidence, and base their opinions upon mis- 
takes of law or upon unworthy motives, and escape offi- 
cial review and judicial scrutiny. So potential an office 
was never found in the domain of English common law. 
Some circuit judges have OnE so far as to decide that 
even if this tribunal be of known bias and unfitness, 
selected. it net 5 he merely to register the wishes of per- 
sons or of officers interested in controlling the organi- 
zation and conclusions of the tribunal, the citizen, the 
judiciary, the stranger who comes to our shores with his 
merchandise to enjoy our equality and liberty, is never- 
theless without redress. 

Such is the practical operation of the law, and thi 


solemn dignitv of this unparalleled tribunal. l{ 


Congress had designed any such results it would not 

have struggled as it has ruggled Dy successive enact- 

ments to deseribs the specific duties of these appraisers, 
lef " “x7 FU i] > hall , | | " ‘ 

to denne what they shall see, whom they may SummmMmoOD, 


, , 
what peculiar facts they shall ascertain. and what items 


‘ ’ . , 4 H | ; 
of valuation may and what mav not be taken into con- 
sideration. 


Inventors when f rroneously refused pate nts, hit) 


etna — we 


have certain errors reviewed, ministerially and judicially 
The right of settlers under the homestead laws depend 
on the laws as applied to the facts of their case, 
not upon the capricious judgments of land-office em- 
ployees. Shall it be said that there is no way to seruti- 
nize the integrity of il U nited States tax because the 
collector is shielded by the certificates of his own ap- 
pointees ? 

If this shall be the judicial exposition of existing 
statutes, then the infraction of the ‘ onstitution by those 
statutes is irremediable. and the wisdom of restricting 
the appointing power to the great offices mentionéd 


in the Constitution is obvious. 


By the SvTarures and. hy ‘Treasury REGULATIONS, 
considered either together or separately, MERCBANT AP- 
PRAISERS ARE OFFICERS. 

They are incumbents of an offic hey are Govern- 
ment appointees (Art. | 15 73 to be coverned by 
the Treasury regulations (Art. 1416, Record, fol. 115, 
76-77, 938-94). The certificate is “ th apprarisement ” 
(/b.. fol. 100, Art. 485: and U. S. R. S.. See 2950). 
with which “neither the President nor any head of a 
department, nor the courts of law can interfere so 
long as the forms of law are followed” (fol. 125), al- 


lated. 


Kxamine their statutory functions 


though the law itself may have been flagrantly vio- 


‘All resident merchants appointed according to law 
tO act as appraisers shal] several \ take and subscribe 


an oath, diligently and faithfully, to examine and in- 
spect such merchandise as the collector may direct, and 
lief the true value thereof (U. S. KR. S., See. 2614); 
which is substantially the oath prescribed for the ap- 
praiser for the Port of New York. 

Being appointed under Title 34, he “shall before en- 


truly to report to the best of their knowledge and be- 


! 


tering on his duties take and subscribe an oath,” ete. 


At) 


(Secs. 2616 and 1756). The “ oath required to be taken 
DY any person appointed to office under this title shall 
be taken before the collector of the district” (Sec. 
2617), which specific provision is to prevail over gen- 
eral provisions applicabl In cases of ‘* disability,” (sec. 
2625 : ‘occasional! end necessary absence or sickness. 


(Secs. 2630, 263] 


In the present case the oath was admunistered by a 
deputy collector, which was irregular, like the appoint- 
ment itself. 

Congress has itself defined the term “ officer.”” An 
* office! * under the Statutes is, of course, the “ officer 
mentioned in Sec. 2, Art. LL., of the Constitution. 

In the statutes “tne reference to any officer shall 
include ANY person authorized by law to perform thi 
duties of uch office age U. ». h. ., pec. 

The Sse appointer > are so- call d ™ merchants . ap- 
pointed according to law to act as appraisers. They 
act “for or on behalf of the United States, in an official! 


capacity under or by virtue of the authority of a depart- 


a 


ment or office of the government,” and are amenable t 
the Statutes against bribe ry (S<¢ CS. 5D0O] anc 545] 
The \ have powe r (2. Go if iit) CCCI tia ofthice may Col- 


+ 


stitutionally wit ld such Powe r ae eall befor them 
and ( xamine Upon OATH any owner. im porte r or cone 
sioner — 1€) person, TU nuching cLT) } matter o} thing 
~“"r _ , ae 
whic! hey mav deem mate rial In ascertaining thre true 
market value or wholesal price oO! any merchandise 
imported, and may require the production of papers, 
Sec. YOY): and ILAy re quire witnesses to attend 
and t stify Sec. 2923): and it 1s declared perjury tO 
te stify false ly bye ore ippraist rs (Secs. Do. “AY? 4 
Surely, so potential an officer should receive com- 
mission from the President, as appraisers and assistant 
appraise rs are appointed secs. 2b. 2OHOS). 


} | 


; | . ° . 
Among tne duties of these resident appraisers may 


be mentioned (Sec. 2652) to follow lawful instructions 


L] 


of the Secretary of the Treasury. and in case of difficulty 
“as to the true construction or meaning of any part of 
the revenue laws ” to obey Impleitly that otheer's 


decision. 


= It shall he the duty of the app! ,eTS ot the Unite 


‘ ‘ Bw ? | ej j 
States and every 6f them and eve! » &h0 
CES SUCH OP prutisesr 3h x isonable WAVS 
and means in his or their pow tO appraise 

’ } ‘ ; 4 : : | 
the true and actual market vah LC WHOLCSaAIO Price 
: . al } ‘ +] = ; ‘ ; 

mn thie prineirpa markets Of the COULDLEYS IirOoOul Whence 


export ad,” ete., “Sees. 2902 and 2952 

This must be done. however. by thie statutory 
methods deseribed in U. S. RB. S., Sees. 2004, 2905, 
2906, 2907, 2910, 2911, 2912, 2913, 2916, 2919, 2921, 
2922, 2923, 2927. 

These provisions require that vd valorem duty shall 
be levied upon the above-cleseribs ci market ms value On 
the day of actual shipment,’ as shown by a certified 
bill ot laden when presented Sec 2004) : and upon 


' iD which it has 


~— 
- 


merchandise imported from a 
not been manufactured upon the price of simular arti- 
cles in the country of manufacture at the period of ex- 
portation to the United States (Sec.2905); and when duty 
is imposed according to the value of a specified quantity 
or parcel, the appraisement must be at the wholesale price 
in the principal markets of the country from which the 
same has been imported (Sec. 2906); and in determining 
such values the cost of transportation, packing and cer- 
tain charges were formerly added sec 2907). while now 
they are ho longer added, but should not be included 
(Tariff Act, 1883); and when there is expressed an aver- 
age price in an invoice the duty shall be assessed upon 
the whole invoice according to its highest item (Sec. 
2910); and the best article in wool cases fixes the value 


*This Bill of Lading is not permitted to be seen by the appraisers, 
but is attached to the entry, and importer’s oath, which in prac- 
tice is withheld from the appraisers’ inspection ! 


tZ 


(Sec. 2911); and the wool of best quality carries up the 
cuty of Its fellow-woo!] (sec. 2912) : and Lo cdiscrimina- 
tion AS to trade-marks shall be mace between kid 
gloves (Sec. 2915). Standards of wi lights for bushels 
of various graims are established, by which appraisers 
must be governed (Sec. 2919), and the right given to 
SUlINION OWDeCrs and others and the , books and papers 
to testify touching dutiable value (Sec. 2022); under 


7. _ -~ — ~~ on , es 
penaiti S and CONCIUSIVE appraisements ror retusa 


— ’ : , 
he damage List) LO Lm ported CFOOCLS is TO he ASCeYL- 
rained according to pre seribec methods “ Cc. 
+7 = . — . : , 
Should any of these provisions, applicable in any 


given case. not bi pursued, by so much is the procedure 


(Congress did not intend that the sé careful provisions 
should be rendered nugatory by the will of any official. 
On the contrary, the conformity Ol non-contformity to 
the Convert ssiona! standards in any given case 1S the « \- 
clusive measure of the legality of procedure and result 
applicable to that particular case. If this were not so th: 
direction to appraise “ agreeably tO the foregoing pro- 
visions " would be nugatory ; for whether acting origin- 


ally at ports where there are no othe appraisers, or as 


members of the appraisal tribunal on appeals from 
damage or other appraisements the appraisement must 


hye ‘* aoreeably tothe toregoing provisions 2% (Sec. 2OS0 


Among these provisions is LO proces cd Dv all reasonanl 
ways and means. Shall not the judiciary scrutinize the 


method. decide what 3s “ reasonable” and submit the 
reasonableness of the procedure on reappraisement in 
are ; 
any particular case to a jury ? 

lt being protested that ‘‘ reasonable ways and means” 
were not pursued, that issue is triable. Hence the 
7 


t OUuTTS shont 


examine the proceedings under unreason- 
able general instructions from the Secretary o! Treas- 
} } z 


: ] ' 
ury and test the extent of his official coercion upon the 


appraisements. 
os 


The statute - ecially enjoins these merchant AD TAIs- 
| : ] P] 

ers that “‘ the mode hereinbefore prescribed of ascer- 

taining the foreign value” * * ‘ shall be carefully 

observed by the revenue officers to whom is committe ct 
the estimating and collection of duties.” 

rh ‘é . : ' , : | 

+ Che two respectable resident merchants who shall 

he the Hip raisers of such mere handise.”’ ae olnted Dv 

P] P} ; 

the Collector uncle r Sec. 2oOU0").” ful ports where there ure 


ho other appraisers correspond in functions and duti s 
with the “ discreet and experienc a * appvintees of the 
Collector under Sec. 2930 : the conclusions of the latter 
are “ final r and ss cuties shall be t vied accordingly,” 


is indeed they would be levied in the other CuSse except 


in event of an appeal. The same statutes direct the 
procedures and purposes. 

The “ discreet and experienc d merchants,’ under 
sec, 2930. are the appraisers irrevocably) of the im por- 
tations regularly before them; and of as many more 
importations as the Collector may choose to send to 
them out of the “ dissatisfied ” appraisements occurring 
during his term of office. 


The official character of these nerchant appraisers in 


the performance of the’ public duty assigned to them 
corresponds in all respects with that of the appraiser 
of the port. The certificate of one appraiser is of no 
higher dignity than the certificate of any other other one 
appraiser in respect to an importation regularly before 
him. Nor does it help the merchat appraiser's warrant 
that he may, under Sec. 2930, act in “ association ” 
with an officer commissioned by the President. 
Congress cannot constitutionally create a tribunal, 
one member of which shall be named by the President 


and one member appointed by the Mayor of Baltimore. 


Such a statute would be vicious and inoperative. So 
| is Sec. 2930. 
if Merchant appraisers are not only of a higher grade 


than the ordinary appraiser or assistant appraisers (who 
are appointed by the President and confirmed by the 


+4 


Senate), but are of a higher grade than examiners. 
( le rks. Ve rifiers, samplers, Mnessenvers, O} an other per- 
SOT employed In any ot the departments of the ip 
praist rs office. Such persons, however. have neverthe- 
le ss been he ld to be of the oracd oO] officers : and are In 
practice and by statute appointed by the Secretary of 
the Treasury. Thus the examiner in practice places his 
initials upon the invoice he examines, but his signature 
is no appraisal, He is a mere assistant to the assistant 
ippraiser, whose signature when followed by the ap- 
proval of the appraiser, 1s requisite to constitute the 
appraisement (Arts.. 454, 455, Rec., fol. 85). Yet the 
examiner is the app uintee of the head of a dlepart- 
ment and sO are c| rks, Ve rifiers, samplers, Opehers, 
packers, and evel nessengers. By section 2940 U. ». 
RK. S., the secretary appoints such examiners as may In 
writing be determined by him 7 a be hecessary to aid 
each of the assistant appraisers - - but no person shall 
be an examiner who is not “ practically and thoroughly 
acquainted with the character, quality and value ” of the 
arti le he is tO appraise. Moreove i such person shall 
take the oath of office : and shall not ‘‘ be employed 1n 
any commercial or mercantile business, or act as agent 
f } any person ¢ ngaged in such business ”: and all pro- 
visions relating to the duties of appraisers or to any 
proces dings consequent QO] dependent upon the action 
ypreisers shall be construed to apply to them (see 
hk. S., Sections 2941, 2942 and 2539 

These provisions are referred to as affording statutory 
illustrations of the grade, functions and sources of 
authority ot emplover ~ whose compensation within 
certain limits is fixed by the Secretary of the Treasury, 
who appoints them. Such appomtees are unquestion- 
ably “employed in the Civil Service of the United 
States,” whether they are appomted for or paid by the 
day, the hour, the week or the month. The method of 
their stipend and the duration of their service are ex- 


clusively determined by the Secretary of the Treasury. 
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In all of these respects except | respect to the soure: 
of their appointment and the dignity of their functions, 
these employees do not diffe: irom 1 rchant appraisers 
Both belong to the class of officers or « inployee ~ 
Civil Service. 

lor all purposes of the customs revenue mn ti 
ministration of the statutes nd regulations of ft 
Tre “sur Department, all oO! t] CS u Intees ¢ HyOY Lie 
cdigniti S and are subject tO the ob] ) Lions and pe l) 1 
ties ot otheers of the customs revenue. Thus if _ 


been held aut Circuit that anh examiner who knowingly 
aids in the appraisem<¢ nt of coods it less than then 
true value is liable to be convicted and punished under 
the section deseribing such offence s VW he l} committed by 
any officer of the Revenue, as provided by section 
5444 (U. S. vs. Thorne, before BrEnepict, J., S. D. N. 
Y., not reported}. 

lor the purposes of this discussion, the grade of a 
merchant appraiser as an officer is unimportant; his 
function and source ot authority only are important. 
The measure and nature of his compensation are 
worthy of consideration only in connection with the 
Civil Service Statute of 1883: and as illustrating that 
he was not the nominee of the importer or the selected 
arbitrator or Referee that used to serve under a similar 
appellation under the statutes as they existed half a 
century ago. These statutes are referred to elsewhere 
in this argument. It may be noted here, however, that 
(see Record, p. 49), the compensation of merchant ap- 
praisers 1s, by article 472 of the Treasury Regulations, 
to be five doliars per diem, “to be paid by the party 
taking the appeal,” such payment to be enforced by 
withholding delivery f the importer s merchandise. 
In support of this regulation the Treasury Department 
refers to ht. ». section 2725. by which ” merchants who 
may be appointed to act as appraisers” under section 
2609, shall receive five dollars a clay. Reference to 


section 2O09 shows that section to relate exclusivels LO 


if 


the instances where merchant appraisers are appointed 
by the Collector at ports for which no appraiser is pro- 
vided. by law. There is no provision anywhere in the 
Revised Statutes for the compensation at any stipulated 
rate whatever, “to be paid by the party taking the 
appeal” to merchant appraisers who shall be appointed 
by the Collector, pursuant to section 2930. This petty 
imposition which for many years has been practiced by 
the Government upon importe rs, by which, under stress 
of the Treasury Regulations, the Government escaped 
paying these lle rally appointed merchant appraise rs, 
has At last be en removed, is i result of it cle cision in 
the case of Iselin vs. Hedden, 28 Federal Reporter, 
page 416, where it was held that there was no statute 


* 
: 


* . * . ° . ‘ .) ‘sy 
authorizing such a charge upon Importers, [his charge 


1 i: ' 
HAS DOW bi en discontinued : and unde r some autnority 
of the Department not published in the regular series 
i é 
' 7 ++ a | ] 7 . ] ’ rehs . 7 . . . 
Or sy ptical daecispons, the merchant appraise rs 1018 
* - 


re paid by the Government at the rate of 


, 77 * 
OT excer ling three qaouars tor every day e] pioved 
+ + ’ ' ] ¥ | ; ?% vr) vi ’ x"? ’ 7 
Cy wiiy engaged, unde SECLION 2100 provid IOI 
Tad: ~ , - ’ = hs rT roa?T ? ’ . ’ ‘ ] ’ +} } 
Cli , Ft ~. J cv U Li Racdct iO] persons ’ Litviil i ‘ ( \ji- 
* 
] 7 : \ toy ‘ * * , . 1; , ‘ 
it ‘LO! ’ Lili it Decess ry u eA pedctilelt to em} - 
> . 
In ald of the revel 
a ~ ‘ } ] nt f I nant ? nnde? 
pay é me nant pp isers unde! 
; i 
oo <> + > 
Sec. 2733 y virtue of which (fol. 121) inspectors of 
. 
} * _ ] 
CUSTOMS are recuia;riy paid persons whose character as 
" . ; : } ° | Taal 
ificers of the customs has long since been established- 
SHOWS t oniy that merchant appraisers are Govern- 
. 6 
: 3 , ’ . : . . : 
ment theers, but also that the fact of their pelng 
Government officers is now emphasized by the Govern- 
7 * 
, mf +? if 
Liitiil ibeciil. 
' : 
It could not with any propriety be said that an em- 
om : ; > oll 
plovee or officer appointed by virtue of the mandatorv 
| ‘ ° ‘ e ~ 
a P - Oo; : m ' —_ : 
provisions Of section 2JoU to perform statutory func- 
a . 
T ~ } t] Ll PQQ yey) Tt f ] 1+) tA 7 } 
Ad ‘ : 4 ‘ (i LLIesS Vas one o! T ic em- 
} ~ ok 4 SS. 1] . . 
plovees or subordinates which a collector at his option 
i 
might find it “necessarv and expedi | nnlov ” ; 
migcnt find it necessary and exper lent to employ 1D 
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aid of the revenue. The employment was not accord- 
ing to the collector’s choice and judgment touching its 
hnece ssity or expediency, but by Virtue of the mandate 
of the statute in section 2930; th ippomntec ‘Ss name 
only being subject to the determination of the Collector. 
This name might be that of one of the four general 
appraisers, or of two merchants Exe pt in re spect to 
merchant appraisers, the collect n the whole statutory 
range of the customs service has no other authority to 
appoint. He ay nominate to the head of a dep rt- 
ment, but it is the Secretary in ill such cases who 
‘pp nnts. 

In this connection it may be observed that the 
Colle ctor by virtue of his offices has no right tO m uke 
al appraisement except iD special Cases, 425 where the re 
is a disagreement between the two appraisers he shall 
have appointed under Section 2930. When he makes 
the appointment of “two discreet and experienced 
merchants " under section 2950, those appointees ex- 
ercise, respecting the invoices submitted to them, offices 
identical with the General Ap] raiser, who may Apna 


who mav not act instead of one of the merchants. as 


4] : ' ' ] ] . } 
the opuon oO} the ( ollectol may aeteriime. It may ve 


| ; } ’ 1] + » - © > : {2 : | 
that in the Collectors judge D It 18 lImpracticabls 
to associate, as a member of this ippraisment board 
: a aa —-  : : 
one ot the so-called vrenerul appraisers instead OI ons 
, 


lector seems 


-~ 
a 
“ 
pa 
ey 
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of the merchants. Of this en. 
to be the exclusive judge according to the statute. Now 
there are but four general appraisers for the whol 
country, and they are not local officers, nor are they 
appointed to appraise specifi CASCS They are Com- 
missioned to he employed in Visiting such POrts as tit 
Secretary may deem useful for the security of the rev- 
enue, and at such ports afford aid and assistance in 
the appraisement of merchandise LLS may be deemed 
necessary by the Secretary ‘“* to proter { and insure unl- 
formity in the collection of the revenue from customs. 
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else he must name two discreet and 
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ithe next day with Mr. Read as merchant 


ut the Collector did not Say that he has 


Nh Hi vi LO act with Mr. Read. or that he 


dsome other person to act with him. 


oom Pe This notice 
| to be an appointment with Mr. Heyl to 


ition with Mr. Read, or of Mr. Read to act 


Hi yl, so as to constitute the statutory tribu- 


‘tion 2930. Nevertheless it is claimed by 


i. howeve these two appointees proceed 
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with the Treasury Regulations, the most 


fe ental es - , 
tS OL which are incorporated at pages 42 
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Conceding that the ‘lreasury heguilations are no! 


tra vires, they clothe the merchant appraiser with 


all the functions of ah officia! Cl cts i] | est iblish 
him beyond question as ‘an officer” of the customs 


revennes, 


For instance, in respect to the invoice before the 


“tribunal.” there is no distinction in the quantum oft 


, 


authority between that exercised by the General Ap- 
praiser and his associate the merchant appraiser. Both 
exert the same jurisdiction and powers, neither having 
any conclusive authority without the agreement of the 
other. In the event of a difference it is the certificate 
of that difference only that gives the collector a right to 
perform the duties of an appraiser, and that renders the 
conclusions that may be arrived at by either member of 
this board nugatory and worthless. Merchant apprais- 
ers, by Article 1416 Treasury Regulations, are expressly 
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hearing of the LWeip wter to the statement orf one person 


— 


directed to be governed by its provisions: to limit th 


only in his behalf, to hear only concise statements of 
facts and not to hear arqguin its,and otherwise to pur- 
sue their inquiries “ in such manner as they deem most 
conducive to a just and equitable determination of the 
question.” They are to make a special report in writ- 
ing (Article 1417). They shal] closely inspect articles 
ordered for appraisement, and where they retain doubts 
submit samples with their opinions to Collectors for 
transmission to the Secretary (Article 1409). They 
must “rigidly” exclude unauthorized persons from the 
rooms where goods are awaiting or are under examina- 


= ¥ + 
- <% 
a +) 
. , 


- : : - , les . = } .. 
Lites, nd Such actual market Vaiue Or WHOLCSAL i ice 


a 


ot every OIF them as the case may requlre Art icles 4109 
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are not to permit thelr proceedings to “ assume the 
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nature Of a judicial inquiry where judgment is rendered 
in accordance with the preponderance Ol testimony on 
elther sia ’), Dut should proceed as experts " FO as- 
: * + : . , . a 
certain whether the iocal appraiser has reported the 


ae ' < 
true and proper Marks Va.ue Of the merchandise in 
question Articie 4/4, folio 4). hey receive from 
the Collector the invoice or invoices ol the **merchan- 


aise to pe examlmed and appraise i : whereupon thev 
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procure trom thie storeKkeepel r other officer having 
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charge of them the samples or packages ordered for 


exam) it1lon. and proceed " FO examine and appraise in 
the manner pointed out by law”; “ the valuation hav- 
ing been determined,” they report the same to the Col- 
lector (folio 469). Having received in the first instance 
from the Collector their notice of appointment in the form 
prescribed by regulation (Article 467, folio 91) they tak 
the oat/ HCE prescribed by Article 468, It is sup- 
posed that before they begin their operations the Col- 
lector has called uponh the loca! appraiser to inform him 


whetber additional samples oO) packages of the 
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goods are necessary tT. se Cure COMDIIAnHnCe Wit! Ti 
4 »* ] . 
law. and the subordinate offic sends more or less 
- * ; — er : 4% 
samp es according to iis Will. ATLICLe +4. it 
may summon witnesses and (1) ster oaths and take 
, ae ; “he ' 
depositions In writing which 8! e “preserved for 
, ; ' 
future use or reference and transmitted to the Secreta 
; ;' = = —_ on i 
of the ‘Treasury. Article 459 lhey must 
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} , * 11 y P , . z } , 
before they shall have been t reread to the importel 
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$2 
> 
r "} l. tt , - no +] . ‘\* ‘ “> : } 1] 
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be familar with the character an ie OF the goods 1D 
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question (Suppose he 1s not’) and it 1s presumed that 
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: , e:ear will ha: 1] ™ 
the ceneral appraise! Wlill NAVe, O] iil acquire such exX- 


pert knowledge of the goods he is to ippraise as to en- 
able him to intelligently perform his official duty with a 
due regard for the nghts of all parties. and ndepen- 
dently of th testimony of interest / witnesses” (fol 117 
Why should an officer have the nght to take testimony 
and be instructed to act indepet lently of their testi- 
mony ? 

“The functions of the reappraising board are the 
same as those of the original appraisers. They are 
themselves to appraise the goods and not to depend tor 
their information upon the appraisement of so-called 
experts in the line of the goods in question.” The re- 
appraisement proceeding is not “in the nature of a 
trial in a court of law wherein the reappraising officers 
sit as judges and render decisions according to the pre- 
ponderance of testimony adduced.” (See Record, p. 
60.) 

These quotations from the order of the Secretary of 
the Treasury themselves establish in connection with 
the regulations above quoted, the dignity and public 
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thority for the ] C m t110n Of such witnesses 
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ployed by such importers ” (Record, fol. 119 
* . : 
Here is al eall him ministerial or g 
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C] iS VOI CAS VilDY } ret nded authority to take 
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testimony in private ana without opportunity for cross- 
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examinati lt is difheult to assign a tribunal of this 
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authority to any one ot the thre departments 
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nized by the United States Constitution. If th 
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Dt reasonabtl nd proper means of ascertaining 
tne vy is Ul K prope’ although the Statutes 
fix ¢ thods inless on the face 


of the appraise- 


appears their fndings 


cannot be questioned. The law constitutes them he 
tribunal for this specific purpose and their valuation 
must be their own impartial judgment”; which upon 
being certified is a finalty and withit “neither the Pres- 
ident nor any head of a department nor the Courts can 
interfere so long as the forms of law are followed. | 
c (See Record. pages 63 and 64). In the case 
at bar the Court held thatif the appraisers fairly did 
what they thought proper it was sufficient to exclude 
further inguiry (folio 73). These treasury instructions 
have secured the weight of Some judicial authority , CA- 
cept where they contemplat the examination of wit- 
nesses exclusively in the absence of the party interested, 
or after the exclusion of his counsel. Even those ex- 
ceptions, however (which are (lisregarded in practice), 
are valueless if the fairness and reasonableness of the 
proceedings of the Board may not be the subject of ju- 
dlicial scrutiny, as under the rule in this case they could 
not be, and as it has been held in other cognate cases 
in other circuits. A partial report of the judicial rul- 
ing referred to is contained in an extract therefrom, 
published in a Treasury Department circular, quoted at 
page 64. The entire judicial! opinion referred to, how- 


ever, 1s not there quoted. 


It is thus made clear that by all'the definitions and in- 
stitutions of OFFICE, the performance of a merchant ap- 
praiser’s functions under the ‘Treasury Regulations con- 
stitute him an officer, and establish his return, report, 
certificate—whatever it may be termed—as the only 
warrant upon which duties may be lawfully exacted in 
CaSC5S Upon which he acts. LU ntal the merchant appraiser 
makes his decision the Collector has no power to exact 
the duty. Upon the invoice described in the appraiser's 
return, preceded by th ippraise rs oath of ofhice 
and the Collector's appointment the functions of thé 
merchant appraiser's ofiice are eXe reised. 

Whether the effect of exercising that function shal] 
be to exempt the citizen from a tax to which he would 
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otherwise be Lawl l\ suolect, Ol] to impose a tax Ol) 


po naivy whi t this merchant appraisers Slonature ’ 
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gives the Government the right to demand, need not be 
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considered at this point. It is sufficient that the pub- 
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lic nature Of bis duties are at scrived and the special uiu- 
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thority designated as the exclusive warrant bv which 
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pe riorms them. nis nature and authority establish 


the Ce, Lf established outside of constitutional! pro- 
visions the office itself is nugatory and with it falls all 


that 1s dependent upon it, 


This Court has established these MERCHANT APPRAISERS 
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The latest exposition of their OFFICE is found in //i/- 
Lon M8, Je j yitt. LIU Ly, . - 97. where their determina- 
tions are repeated|y spoken of as the valuations of 


‘customs ofh 


Cers., 

In that Case the defendant had officially expressed 
his surprise that three “discreet” merchants had differ- 
ed in their conclusions from the general appraiser ; 
nevertheless, the Court excluded testimony as to 
whether there was a fair examination of the goods; as 
to whether market value described in the statute had 
in truth been ascertained ; as to what was the record of 
the proceedings of these appraisers ; and as to whether 
their conclusions corresponded with the evidence be- 
fore them or with the essential requirement of the stat- 
utes. The Court held that such evidence “ tended only 
to show carelessness or irregularity in the discharge 


** 


of their duties by the customs officers, but not that they 


were assuming powers not conferred on them by Stat- 
ute.” and that such issues were “ immaterial and ir- 
relevant, ’ that “ Congress had said that the valuations 
of the customs officers shall be final ;” and if their pro- 
ceedings are open to review “we must strke from the 
statute the clause which renders the valuation of duti- 
able merchandise final.” In at least seven different in- 
stances are these merchant Appraisers characterized in 
this opinion as customs “ officers.” The unconstitu- 
tionality of their appointment was not presented or con- 
sidered. 

It is there said that th apparent intent of th 
Legislation was to exclude any other method of ascer- 
taining the dutiable value of imported goods except by 
the conclusions of these ‘‘ officers,’ who constitute a 
_ special tribunal,” whose judgme nts are ~ final,” and 
whose proceedings shall not be exposed in evidence. 
Justly or iniquitously, by erroneously applying the com- 
plicated legal rules for ascertaining dutiable value , 
by vicious caprice, the fiat of these extraordinary off- 
cials impose penal duties that in their nature imply 
perjury in the importer’s oath on entry. Their signa- 
ture becomes the warrant for exactions far in excess, it 
may be, of any possible value of the thing assessed ; 
equivalent sometimes to confiscation. 

Their assessment establishes il debt for which indeli- 
fatwus assum psi will he in favor of the Government - for it 
has been repeatedly held that the obligation of the im- 
porter to pay the duties regularly assessed on his im- 
portotion may be enforced in a personal action. 
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The statute (Sec. 2930) necessitates their review of 
the action of officers appointed by the President and 
contirmed by the Senate. They are ‘superior, ” not 

inf rior, to ofhicers so appointed. It is respectfully 
submitted that it is not within either the spirit or the 
letter of the Constitution that such a Sup rior otheer 
should be selected by an authority “ inferior” to the 
constitutional source of authority which commissions 
the officials, whose determinations are thus to be re- 
views cd. 

In any meritorious constitutional sense, the “ special 
tribunal” of review should be commissioned at least by 
as high authority as the ‘“‘inferior ” officers, whose acts 
are thus revised. The “superior” officers comprising 
this “ special tribunal” are not, it is submitted, even 
‘inferior officers,” who may be appointed by heads of 
departments or courts of law, much less by the Col- 
lector of a port. It is not within the constitutional 
power for Congress to bestow on collectors the power 
to appoint any officer whose determinations constitute 
an assessment of duty. 

Yet this appointee, this “special tribunal,” these 
merchant appraisers, have in fact no other function ex- 
cept to make assessments of duty, and that function is 
exercised exclusively when revising assessments made 
by other officers. Great powers are vested in them for 
that purpose, for the exercise of which they alone are 
responsible. Their responsibility is to no constitu- 
tional source. 

Are their offices ministerial or judicial? Are they 
umpires, arbitrators or executive agents ? 


It is unimportant how 
“ Officers’ they are in any asp 
Arbitrators they cannot be; for that office impli 
consent to submit to the arbitrat 
The importer has ho voice In this statutory and 
forced “ submission. ” i the case at bal he specific 
objected. 
It has been repeate lly decla | that there was 
other method whereby the importer might test 
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merits of an appraisi rs acts in assessing for ad va 


duty except to file notice of dissatisfaction therewith. 
anc thereupon the Collector proceeds under Sec. 293 


he importer submits nothing : ind has no umpire, 


: 


arbitrator or he fe LCC. He is wronue d, and Is dissatified. 
He is refused a hearing in the Courts. He hopes his 


expressed clissatisfaction maVv pring re let and is acaln 


barred from the Courts by the “ final and conclusi 


eclict of the Collector's * Speci ol ty ibunal.” 
Judicial scrutiny is outlawed if th 
special tribunal testify that ¢/ey m ule a sufficient 


amination to satistiv f/emse/ 


[hey satisfy themselves that (hey have complied with 
the statutes, and the law is satisfied although the 
statutes may in truth have been absolutely disregarded ; 
‘all 


that the law requires is that they should fairly make 


or as the Court below put it, in the case at bar; 


’ 


such full examination as ‘hey deem sufficient to enable 
them to decide the question submitted for their deter- 
mination” (Record, p. 40-36). “All objections as to the 
irregularity of the proceedings” were (/0., p. 16), be- 


yond the judicial cognizance, unless their whole course 
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was” void 


This doctrine would dignify these high officers with 
an irresponsibility greater than that of any other federal 


official. 
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It requires no argument to sustain the proposition 


that if the merchant appraisers’ determinations are con- 


clusive unless absolutely void, then he must be commis- 


sioned by the constitutional source of all official 
authority. 

Official acts are void if performed absolutely without 
power, jurisdiction or authority. 

They are voidable only if having jurisdiction, the offi- 
cial act is in excess of the authority under which it is per- 
formed ; or if having power it is exerted otherwise than 
in conformity with the law. Thus an officer may have 
power to assess a tax according to weight ; yet he may 
assess the tax for twice the preseribed weight and his 
proceeding not be void, but voidable only, and subject 
to the correction of his irregularities as the proofs in a 
proper proceeding may demonstrate. 


Whatever was the character of the merchant ap- 
praisers position in the past under statutes now 
abrogated, for the present generation, and under the 
present law he is nothing more or less than a govern- 
ment officer, and is sé esteemed and acknowledged in 
practice. 

The constitution of the Board of Reappraisers has 
gradually and steadily changed, but always to the 
Government's advantage. The board belongs to its 
creator and ruler; it is the Government board. 

Having none of the elements of a reference, or an 
arbitration, or a court, or of a commercial performance, 
constituted as it is without the knowledge (fol. 58) or 
participation of the importer, proceeding as it does to 
examine and sample in the enforced absence of the 
importer (Rec., p. 21, Art. 1410, p. 59) taking sworn 
evidence of competent and incompetent witnesses, while 
the importer is excluded and not permitted to cross- 
examine, this “special tribunal” has become a foil to 
conceal official motives, to fortify incapable subor- 
dinates, and to masquerade in “ quasi-judicial” atti- 
tudes as novel as they are imperious. 

It used to be said in favor of the old Board of Re- 
papraisers that they were a tribunal constituted in part 


upon the importers’ selection; and that their con- 
clusions had somewhat the force of a statutory award. 
Now, every element of consent, submission, has passed 
away; and the “special tribunal” is nothing unless 
clothed, as has been recently assumed (fol. 125), with 
power to. conceal “the particular facts and circum- 
stances connected with their findings,” and the conclu- 
sions upon which their judgments are found, and with 
authority to.” adopt Lh reasonable and proper means, 
legal or not, to arrive at a judgment with which “ neither 
the President nor any head of a department, nor the 
Courts can interfere so long as the forms of law are 
followed !” This quotation is from the Secretary's 
order. (See Record, pp. 65-64). 
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If anything could be wanting to show that the posi- 
tion of merchant appraiser is an ofice, whose incum- 
bent, therefore, 1s an oeficer, the Court below in the case 
at bar has furnished it in the judicial declaration that 
Mr Read, the appointee in this case, was an officer. 

The Court said this appointee was “ to perform cer- 
tain prescribed duties ” (Ree., p. 15), and that his ap- 
pointment invoked “ the highest discretion he (the Col- 
lector) was called upon to exercise ” (/d., p. 16). 

‘The duties to be performed by this merchant ap- 
praiser are of a semi-judicial character ” (Jd). 

Even if the appointee be “not the kind of a person 
to whom ” the Collector's choice was lhmited, the Col- 
lector alone selects him, “‘ and no one had any right to 
object to it,” even if the appointee had not “the requi- 
site knowledge ” (Jb., 16, 32). 

The Court had “‘ no power of revision over their pro- 
ceedings ;” and the reappraisers’ decision is made final. 


had the pow dae to make them SO, the judiciary cannot 


their pre ive dings 


correct the enactment. 


“are 


Nothing “‘ tending only to show 


60 


“arbitrary,” but “if Congress 


error” on the part of merchant appraisers could be re- 


ceived in the Courts (/é., p. 17). 


The ye 18 not an officer in the customs service math the 


eg valent of this power. Hundreds of persons employed 
by the day simply to inspect and report, or to weigh, to 


measure, to search or to seize, are officers of much less 


dignity, less power and of less continuous employment. 


The learned Judge below, in further description, said : 
The merchant appraiser acted “ merely in an official ca- 


pacity ” (fol. 60); he 
“lawfully constitued ” on the Collector’s selection, and 


having “all the authority which the law gives to a tn- 


Was 


a member of a“ tribunal ” 


bunal for the ascertainment of the value of imported 


b 


coods _ (fol. 66). 


The findings of 


final: and their “ errors,” 


this “ tribunal ” are 


even unto those “ which are 


in the mere category of irregularities,” harsh though 


they be in results, are “not a matter for our considera- 
tion at all” (fol. 66). 


Is any doubt possible that the merchant appraiser is 


an officer, the incumbent of an office: and as between 


the importers, plaintiffs and the Government, the most 


important officer in the whole range of the customs 


service ? In this case, too, the individual * officer’ was 


quite accustomed to his office. 


* 


to his “ usual 


may 


sends to him. 


custom 


in 


such cases 


He testified elibly As 
” (fol. 45), which 


be as few or as numerous as the appointing power 


Records are docketed’ in this Court instancing ser- 


vices of long duration and on one and on many cases 


of New York merchant appraisers, and also instancing 


the disposition of multifarious cases at one time. It is 


common knowledge that like the successive incumbents 


of a village post office the favored appointees generally 


come from the same set of men. The functions of the office 


and its facilities in acquiring valuable information prove 


55> 


rs 
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stronger attractions to vommercial men than its meagre 
emoluments. 

The office also furnishes the Collector with his ex- 
clusive statutory patronage, exempt from approval by 
other authority, and hitherto one remove from the in- 
quisitions of a Civil Service Board. 


The single and exclusive judicial reason assigned by 
the learned Judge below for sustaining the Collector's 
right to appoint, or, as stated from the bench (Rec., fol. 
35), “ which induces me to assume the act as constitu- 
tional, at least not to declare it unconstitutional,” is 
contained in the “ admonition ” “ never to butt my head 
against the Constitution of the United States where I 
could avoid it.” 

The learned Judge thinks “it must excite our special 
wonder ” that the question has never been suggested or 
passed on before. It is only in recent years that con- 
troversies about values have ceased to be brought into 
courts by the Government which now settles them in 
its own fashion under bureau rule. Scarcely any cases 
arising upon dutiable values are found reported for 
nearly a score of years ; and in this Court one only since 
the Revised Statutes, and in that the protest. did not 
present the questions raised by the case at bar. 

The learned Judge doubtless had no occasion to know 
that the present questions had been previously mooted 
and seriously considered, and on one occasion elsewhere 
argued. He concludes all that the Court said below upon 
this topic, however, as follows: “I cannot forget the ad- 
monition given me by one of our most eminent Judges 
of the Supreme Court of the United States, at the very 
beginning of my judicial career, never to butt my head 
against the Constitution of the United States, where | 
could avoid it. Under the present circumstances I 
think it would be unwise for me to declare an Act of 
Congress and proceedings under it unconstitutional.” 
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The learned Judge thus conveys the impression that 


if he were a Supreme Court Judge he would vote other- 


wise. 


Vil. 


Thi sid? rehant Lppracse - hy did Chil OCs rovTr ¢ mployee ‘di 
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Lie CUSTOMS we a 44 ¢ is (Lisie nab tn This { 290904 Ne rere law. 


He is “ not employed merely as laborer or workman,’ 
and therefore falls within “‘ Civil Service classitication ’ 
of the Treasury Department, at $5 per day (Art. 472, 
fol. 93) or even at $3 per day (less than some customs 
inspectors per diem, and who. come within the classifi- 
cation). The merchant appraisers’ ‘‘ employment ” is to 
be measured by that classification reproduced at Record, 
p. 17. He may be placed indifferently in class A., class 
a 2 or o. It is the same for the purpose of this case. 

The statute reads (Ch. 27, Act. Jan. 16th, 1883): 

‘“ SecTion 6. That within sixty days after the passage 
of this act, it shall be the duty of the Secretary of the 
Tre asury * * * to arrange in classes the several 
clerks and persons employed by the collector, naval 
othcer, surveyor and appraisers, or either of them. or 
being in the public service, at their respective offices in 
each customs district where the whole number of said 
clerks and persons shall be altogether as many as fifty, 
and thereafter, from time to time, On the direction of 
the president, said secretary shall make the like classifi- 
cation or arrangemeut of clerks or persons so employed, 
in connection with any said office or offices in any other 
customs district. And upon like request, and for the 
purposes of this act, said secretary shall arrange in one 
or more of said classes, or of existing classes, any other 
clerks, agents or persons employed under his depart- 
ment in any said district not now classified ; and every 


— am 


ft 


such arrangement and classification, upon being made, 


shall be reported to the president. * 


— 


‘“ Section 7. That after the expiration of six months 
from the passage of this act, no officer or clerk shall be 


‘ appointed, and no person shall be employed to enter or 
a be promoted in either of the said classes now existing 


or that may be arranged hereunder, pursuant to said 
rules, until he has passed an examination or is shown 


“> & a. ams | 


‘ 
to be specially exempted from said examination in con- 
formity herewith.” 

Then follow exceptions applicable to discharged 
| soldiers, sailors, judicial officers, laborers, etc., not re- 
+ quired to be classified (22 U.S. Stat. L., p. 405). 

i It thus appears that the statute prohibits the appoint- 


ment of any officer or other person employed by the col- 
lector who comes within the established classification, 
except when such appointee shall have passed an ex- 
amination or be shown to be specially exempted there- 
from according to law. 

The official classification pursuant to this section was 
offered in evidence (see Rec., p 17) together with the 
proof that being in force at the time and place of Mr. 
Read's appointment, Mr. Read was not examined or 
appointed pursuant to that statute. 

If the collector, prior to 1883, had the absolute right 
of appointment, the prohibitory terms of this later act 


against civil service appointments except as there pre- 
scribed is controlling. 

It was, therefore, error to exclude the evidence which 
was claimed to vitiate Mr. Read’s warrant of office or 
right to act. This claim as well as all other claims of 
plaintiff's made on the trial had been covered in the im- 
porters’ protest (fol. 26). 


If the merchant appraiser be an employee as dis- 
: tinguished from an officer, only “ discreet and ex- 
perienced merchants ” who have retired from business 

may be so employed, because under Sec. 2941, R. S., 
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such employees shall not be engaged in any commercial 


In Allen vs. Louisiana. 103. U.S. R.. 83. it is said 


[It is an elementary principie that the same statute may be in 
‘t constitutional and in part unconstitutional, an i that if the parts 
,y ; . ‘ ‘ - " . =e . . -: : . 
are wholly independent of each other, that which is constitutional 
% T< ' var hii! tina? hy} i } Yr) srieftityy " 7 ll he 4 ‘tac . 
may stand whue that Which 18 UNCONSLILUTIONA!L Will De rejected ; 
but (2 Gray, 84) ‘if they are so mutually connected with and de- 
pendent on each other as cunditions, consid rations or comp nsa- 
. 
- ce y ‘ — ; = , .. *¥ . 
tions for each other as to warrant a belief that the Legislature 


. . : + : ’ . " . _: . 
intended them as a whole, and that if all could not be carried into 


effect the Legislature would not pass the residue independently, and 
some parts are unconstitutional, all the provisions which are thus 
dependent, conditional or connected must fall with them.’ The 

i! letermined in all such cases is whether the unconstitution 


. ‘ . : »« | lé — 
al DrovVisilons are so connec ed with the yrenerai scope of the law as 
to make it impossible, if they are stricken out, to give effect to 
what Lippe } ive been the intent of the ] egisiature.’ 


In ‘T'rade-mark Cases, LOO U. ».. Jd, it is said, be- 
ginning with a quotation from Warre, C. J.: “‘ Weare 
not able to reject & part which is unconstitutional and 
retain the remainder, because it is not possible to sep- 
arate that which is constitutional, if there be any such, 
from that which is not. The proposed effect is not to 
be attained by striking out or disregarding words that 
are in the section, but by inserting those that are not 
there now. Each of these sections must stand as a 
whole or fall together. The language is plain. There 
is no room for construction, unless it be as to the effect 
of the constitution * * * ‘To limit this statute in 


the manner now asked would be LO make 21 new law, 
not to enforce an old one. ‘This 1s no part of our duty.’ 

If Wwe should in the case betTore us undertak« tO make. 
by judicial construction, a law which Congress did not 
make, it is quite probable we should do what, if the 
matter were now before that body. it would be unwilling 


to do.” 


Thus plaintitis in error insist in this case that it is 


Fy &®. j }: } i } . 
not within the judicial provu » give to the words in 
section 2930 a narrower meaning than they are manl- 
: ; +. | | } ’ iu ’ ; ? . ot thy 
lestiy intended to bear. ii ppolntment and ofhee 


of the merchant appraiser, unde section 2930. is the 
essence and validity of the section. It is not within 
the judicial 2 vinee to eliminate from the statute the 


office as here established md provided for. Such 


elimination is a destruction of t Si etion. 

In 114 U. S.. 304, Virginia coupon eases, it 1s said: 
it is uncdoubte cLly true that ther may he cases where 
one part of a statute mir} be enforced as constitutional 


and another be declared inoperative and void because 


unconstitutional; but thes« re cases where the parts 


are SO distinctively si parabl that each ean stand alon ' 
ancl when the (court is abl | se and tO declare that 
the intention of the Legislat yas that the part pro- 
nounced valid should be ent eable even though the 


other part should fail. Lo hold the rwis¢ would by LO 
substitute for the law intended by the Legislature one 
they may never have been | by itself to enact. 
An illustration of this principle is found in trade-mark 
cases, 100 U. S., 82, where an Act of Congress which 
was claimed would have been valid as a regulation of 
commerce with foreign nations and among the States 
Was held to be void altoget! er be CAUSE it embrace cd all 
commerce, including that between the citizens of the 
same State, which was not within the jurisdiction of 
Congress, and its language could not be restrained to 
that which was subject to the control of Congress. If 
we should in the case before us undertake to make by 
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This evidence, although offered in many forms, was 


in any form rigidly excluded by the Court. As ex- 


pressed in the deliberate opinion rendered, after full 


spection, nt ‘companie t with 

“ character and value of the s . 
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posed there exists such markets for the article in ques- 


tion. to the cost of manufacture, where it 1s supposed 


such markets do not exist. 
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The Vy had disagreed. and the assess- 
ment was bv the Collector. whose decision. it was claimed. 
was expressly open to contest by the words of 


Sec. 293 providing for suit in the event of 
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Ssultable protest against “tT 


ties.” The Courtin that case expressiv reserved for 


judreial investigation the merits of protests afiecting 
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the rate or auty. It declared that qu stions re latine 
to the classificati of imports, and consequently to the 
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By the rulings in the case at bar. however. plaintifts 
were precluded from questioning the rate assessed of 
24 cents per pound, and 35 per cent. ad valorem, plus 
20 per cent. on the sum thus ascertained ; although as 
plaintifts claime d. the only lawtul duty possible TO he 
arrived at by observing the Acts of Congress was 
assessable at LS cents pr r pound and Ow per cent. ad 
valorem, and no more. Besides, as plaintiffs claimed, 
the ad valorem rate should have been estimated upon 
the value sworn to on the entry, and not upon the value 
stated in the unlawful certification of the official ap- 


1 ) 


Rate per pound. (2) Amount on which the rate ad 


praisers. Here are four items questioned, viz. 
valorem is to bye computed. (3) An additional Ol pe nal 
duty of 20 per cent. on the sum of these two duties, 
and (4). the difference between the amounts of the ad 
valorem rate (35 per cent.) estimated upon the invoice 
value and that rate calculated upon the increased or 
certified value. 

In the case at bar the Court precluded plaintiffs from 
questioning any of these items, although plaintiffs, in 
paying def ndant to procure their coods, did SO under 


seasonable protest, and to test the extortion. instituted 
an action at common law as old in its character as the 


COMMOD iaw itself. 
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given by the Government in Sec. 14, of the Act of June 
3. LS64 (15 Stat... Zi4). no case had lin posed limita- 
tions upon the legitimate exercise of judicial power 
in these actions of assumpsit against the collectors. 
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The right of the importer or his representative to be 
present when the actual inspection of his cases 1s being 
conducted by the appraisers, as well as when witnesses 
are examined, was denied by the Government at the 
time of the appraisement in question, and it 1s still in 
practice denied. The order of January 12th, 1887 
(Ree., p. 64) was not then in force. The orders in ferce 
upod the plaintitts exc nicl dl them fol. L] 1) from at- 
tending upon the act ial inspection of the packages 
(which. if made at all. was not pretended by the Gov- 
een made with plaintiffs’ knowl- 
eco and cir cted the statements of witnesses to ** be 


taken in the presenc of official persons only ” (Ree.. p. 
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If, then, in any one of the important respects men- 
tioned the rulings of the Court assigned for error be 
correct, it Can only be been is secretion and anthomty 
without question or limitation are reposed by law in this 
dignified “special tribunal”; that it exerts absolutely 
a portion of the attributes ot t yvereign powel est 


ect lt) vovernmenta! authority th L¢ as such t IS 


composed of OFFICERS amenable to the law and der ne 
then authorit exclusively tro 
t As such officers they must hb: ppolnted exclusively 
by constitutional authority. 

Unless the appraisers are su publhie functionaries 
the rulings of the Court below e erroneous in the 
sanctity and potency thrown by the Court around the 
acts of the Appraising Boa 

In eithe r aspect the proce Uns OT ti s Board LS well 
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as the judgment in this case } 


lor the foregoing reasons 4 {t the errors assigne 
are relied upon. 
The judgment should be reversed. 
HENRY EpwIn TREMAIN, 
Mason W. TYLER, 
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STATEMENT, 


In the plaintiffs’ statement, on page 3 of their brief, 
the allegation, “ one Charles Henry Jones, a deputy col- 
lector, appointed William F. Read,” does not, as we un- 
derstand it, conform to the evidence. Mr. Cadwalder, 


8202 


the collector, made the appointment (vide Ree., pp. 26 and 
27). In his testimony, on page 27, after explaining the 


ia { 
whole transaction, he states: 
I made the selection, and instructed Mr. Jones dur- 
ing my official vacation to make that appointment 
or to carry out my appointment—to notify Mr. Read. 
[ recollect the case very distinetly. 

Mr. Jones only gave the formal notice of the appoint- 
ment, which had previously been made, to Mr. Read, sign- 
ing his own name as deputy collector. Doubtless this 
fact misled the plaintiffs into the statement that Jones 
made the appointment. 

On the fourth page of plaintiffs’ brief another inadvert- 
ence or ambiguity of statement might lead the eourt to 
suppose that there was no examination of the goods by 
the reappraisers. The court left the question of fact, 
whether or not there was such an examination, to the jury, 
with instructions that if not made, their verdict should be 
for the plaintiff, as will be seen by the answer to the plaint- 
iff’s third point ( Ree.., ). 37). That the merchant appraiser 
did make the actual examination there was abundant evi- 
dence. \ Vadk testimony of Mr. Read \ Rec.. p.ol ); also tes- 
timony of Mr. Heyl, the general appraiser, who acted with 
Mr. Read (Ree., pp. 24 and 25). Among other things, 
Mr. Hey! on cross-exanination said : 

Q. Do you testify as positively for Mr. Read as 
you do tor yourself ?— A. Yes, sir; the examination 
Was made by both of us, 


’ 
’ 
; 


——— 
a 


BRIEF OF ARGUMENT. 


The plaintiffs have assigned thirty-seven errors. Of 
these, from the first to the eleventh inclusive, and from 
the fourteenth to the twenty-first, are to the admission or 
rejection of evidence. 

The second subdivision of the second section of the 
rules of this court provides : 

W hen the error alleged is Lo the admission or to 
the rejection of evidence, the specification shall quote 
the full substance of the evidence admitted or rejected. 

[t is submitted whether any of these assignments of er- 
ror conform to the rule. 

The remaining errors are to the charge of the court. 
With reference to assignments of this character the rule 
last quoted requires that— 

W hen the error alleged is to the charge of the court, 
the specification shall set out the part referred to to- 
tidem verbis, whether it be instructions given or In- 
structions refused. 

All of the errors assigned are rather scant to comply 
with this rule, but Nos. 28, 30, 31, 33, 34, and 35 are 
especially deficient. In justice, it is due to the trial court 
that a substantial compliance with the rule be required. 
The twenty-eighth error well illustrates the effect of this 
disregard. It is as follows: 

It was error for the court to charge, as it did charge 
at folio 68, to the effect that if the members of the 
appraising tribunal did not see the goods at all 


until after they had signed a report exhibiting their 

conclusions, it did not matter “ whether the examina- 
tion was made before or after the report was made 
out and signed by the appraisers.” (See exception at 
top of page +), folio 78.) 

The part of the charge referred, to when stated in full, 


is found on record, pp. 39 and 40. and is as follows: 


[It is claimed by the counsel for the plaintiffs that 
this examination was not made until after the report 
of the appraisers was written out, and that if it was 
not made until afterwards, it amounts to nothing, 
and that. therefore, all their finding must fall to the 
round; but, gentlemen, in any aspect of the case, 


this report was in the hands and under the control of 
the appraisers, and it might have been changed at 


’ 
— 


any time that they “aV proper to change it betore t 
was delivered to the collector, so that, in the judg- 
ment of the court. it matters not whether the exam- 
ination Wis made before Ol after the report was made 
out and slonecd by the appraisers, as it was in their 
pessession, and as, presumably, they went there—and 
if their testimony be true the actually did so—for 
the purposs oO} making an xamination to enable them 
to make up their final judgment upon the ease. to be 
embodied. of course, in the written report W hich they 
were required to make to the collector. 

The whole sentence as thus delivered by the court is 
different in its effect from the part quoted in the assign- 
ment. ‘The same necessity for enforcement of the rule is 
illustrated in the thirty-first and thirty-second assign- 
ments. which are (page 18, of plaintiffs’ brief): 

dist. It was error for the court to refuse to charge 
that for the validity of the apprais ment the mer- 
chant appraise rand general appraiser should exam- 


ine at least one of the cases or packages of the goods 
of the invoice THU r considet ition Lnat were desi - 
nated by the collector anc Sent to the public stores 
tor examination tor the purpos (yl appraisement. 
(See folio 79.) Netther this instruction nor its sub- 
stance was anywhere given in the charge, and what 
was said upon the subject of the necessity to examine 
those packages was qualified by the alternative issue 
submitted in the charge as to whether samples were 
not examined to the satisfaction of the appraisers, and 
as a substitute for the statutory examination of the 
packages themselves. 
32d. It was au error tor the court to refuse to 
charge, as it did refuse (folio 79), that for the valid- 
ity of the reappraisement it was necessary that the 
merchant appraiser, as well as the general appraiser, 
should see and examine at least one of the origina! 
Cases or packages trom the Invol 
The court did charge in answer to plaintiffs’ third point 


=F 


(which referred to the two preceding ones), as to the neces- 


sity of inl actual personal examination DY both rit rchant 
and general appraiser, as follows (Ree., p. 37): 

3c point. That if the jury find that either the 

merchant appraiser or the ren 


appraiser did not 
make such an examination of the goods, they must 
find a verdict for the plaintiffs for the full amount 
claimed, with interest, 


\noswer. That point is athri (i, 
Ll. 


The first six propositions discussed im the plaintiffs’ 
brief are intended to establish that the board of uppraise- 


ment was not a lawfully constituted board. because the 


merchant appraiser was not appointed by the President or 
the Secretary of the Treasury. 
Section 2930. Revised Statutes. provides ; 


If the importer, owner, agent, or consignee of any 
merchandise shall be dissatisfied with the appraise- 
ment, and shall have complied with the foregoing req- 
ulsitions, he may forthwith give notice to the collec- 
tor, in writing, of such dissatisfaction ; on the receipt 
of which the collector shall select one discreet and ex- 
perienced merchant to be associated with one of the 
general appraisers wherever practicable, or two dis- 
creet and experienced merchants, citizens of the 
('nited States, familiar with the character and value 
of the goods in question, to examine and appraise the 


. 


same, agreeably to the foregoing provisions; and if 


they shall disagree, the collector shall decide between 
them; and the appraisement thus determined shall 
be final and: be deemed the true value, and the duties 
shall be levied thereon accordingly, 

The cround is taken that the provisions of the section 


quoted, which empowers the collector ae select one dis- 
creet and experienced merchant familiar with the charac- 
ter and value of the goods in question,” is void, in that it 
violates the second section of the second article of the 
Constitution, which confers the power of appointing pub- 
lic officers upon the President, the heads of Departments, 
and the judges of the courts. 

The fact that as early as 1823 this power was by law 
conferred on the collector and exercised by }:im; that the 
same power was repeated in 1842, and since that date has 
been in constant exercise, without question either by im- 
porters or by the legal profession, is strongly persuasive 


that the power thus cont rred by law on the collector is 


7 


not without the pale ot the legislative functions of the 
Government, nor inhibited by the Constitution. The 
merchant appraiser is not such an officer as is contemplated 
iD the second section of the second article. He is but 
an emplové, the necessity for whose employment has its 
birth in the dissatisfaction ot the importer with the ac- 


tion of the covernmental ofhcer. The importer has his 


’ 5 fin . 
option to call tor his appointment or not. Che duty of 


the appraiser istemporary, without continuity, and relates 
to a single transaction. The work to be done, trom its 
very nature, must be done at the port of entry, sometimes 
in the most distant parts of the country, and will not ad- 
mit of the delay necessarily incident to procuring an ap- 
pointment from the President or the head of a Depart- 
ment. Anemployment of such a character does not consti- 
tute an office. The word “ office ” suggests tothe inward 
consciousness ot every one some continuity of duty, not 
occasional or temporary. In the caseot The United States 
Vv. Harwe /] (bh Wall... deded de Justice Sway ne declares: 
An office is a public station or employment con- 
ferred by the appointment of the Government. The 
term embraces the ideas of time, duration, emolu- 


ment, ana dutis =, 


7 , 


The Cause of The l nited States vs. br rman (Yo l » fs 
511) refers to the case last cited with approval as to the 
principle quoted. The employment then under consider- 
ation was that of a civil surgeon, appointed by the Com- 
missioner of Pensions, under section 477, Revised Statutes, 
whose duties were much more nearly continuous and of du- 
ration and permanency than are those of a merchant ap- 


praiser, The principles decided in the Cust, it is sub- 


ENS AM 


mitted, are conclusive ot the COSC under consideration. 


' 


Justice Miller, delivering the opinion, declares : 

If we look to the nature of defendant’s employ- 
meni, we think 11 equally clear that he is not an offi- 
cer. In that case (referring to the ease of United 
States vs. Harwell) the court said the term embraces 

the idea of tenure, duration, emolument, and duties, 

and that the latter were continuing and permanent, 

not occasional or temporary. In the case before us, 

the duties are not continuing and permanent, and 

they are occasional and intermittent. The surgeon 

Is only to act when ealled On by the ( ‘ommussion¢ r 

of Pensions in some special case, as when some pen- 

sioner or claimant of a pension presents himself for 

examination. He may make fifty of these examina- 

tions in a year, or none. He is required to keep no 

place of business for the public use. He gives no 

bond and takes no oath, unless by some order of the 

CCommiussioner ot Pensions of which we are not ad- 
vised, 

‘The ease of United States vs. Maurice (Z Brock.., 103) 

recognizes the necessity of continuity and duration of 


duties as essential to the definition of an othee. 


ITI. 


The seventh paragraph of plaintiffs’ argument, which 
assumes to maintain that the action of the appraisers was 
void, because the merchant appraiser was not appointed 
in pursuance ot the classification of the ( ivil-service iaw 
and rules, is untenable. Considered in its legal bearing 
(if the facts sustain the position), that law should not be 
construed to render the act done by the appointee void. 


At most it should be regarded as an irregularity, which, 


‘) 


while he acted as an officer de facto, his actions under an 
appointment in violation of the rules should be treated 
as those of an officer de jwre. But the facts set forth 
in the record to which exception is taken do not show 
that, if an officer, he would be embraced in the classifica- 
tion. The rules of classification copied in the exception 
in the record, page 17, only apply to those who have an 
annual salary of over S900 and not more than 31,800. 
There was no evidence offered to show that the salary was 


annual, nor, if annual, that it exceeded $900 (per year). 


hy 
LV. 
Another position contended for by the pl untiffs is that 
the whole of section 2930, Revised Statutes, is unconsti- 
tutional and void, because of the alleged unconstitutional! 


. 


provision contained in it as to the appointment of a mer- 
chant appraiser. If this be true, the whole action of the 
board of appraisers would be void, irom the notice to the 
report. if void, it would leave Cre uppraisement made 
by the appraiser unaffected in any manner by the pro- 
ceedings. The reappraisement fixed the same value and 
amount of duty that the appraiser did (plaintifts’ Brief, 
page 5 ¥ Ree.. )). 1:3). The duty the n collected by the de- 
fendant was the amount fixed by the ippraiser, which, as 
the plaintiffs claim the reappraisement is a nullity, then 
stands unquestioned. This state of facts leaves the plaint- 
iffs’ argument that the law is unconstitutional felo de se 
as to their cause. 
Vv. 
Another proposition urged D\ tin p! untiffs 1s that there 


was no special designation of Mr. Heyl, the general ap- 


at 


praiser, to act. The law requires no special designation 
but only says the merchant appraiser is “ to be associated 
with one of the general appraisers wherever practicable.” 
Mr. Hey] was a general appraiser, and was associated 
with the merchant appraiser; so the law was fully com- 
plied with. Besides, he was notified to act in this case by 


letter, signed by the collector, as follows (Rec., p. 27): 


y 


CustomM-HovusgE, PHILADELPHIA, PA.. 
Collector’ s Oihece. Augquat >), L8G. 


|L.EWIS HEYL. Kisq., 
United States General Appraise re 
DEAR Str: The merchant appraisement of a lot 


of worsted yarn by Messrs. 'T. J. Mustin & Co., per 


Werra, intended to be held to-day, will be held to- 
morrow, at 11 a. m., with Mr. W. F. Read as mer- 
chant appraiser. 
Respectfully, 
JOHN CADWALADER, 
( ‘ollector 


Vi. 
The complaint that the court erred in not submitting 
to the jury the facts whether or not there was a personal 


examination by the appraisers is not well founded. The 


third point of the plaintiffs on this subject was affirmed 
by the court without qualification (Rec., p. 37) as follows: 


Sd. If the jurv find that either the merchant ap- 

saad : i : wail » a 3 
praiser or the veneral appraise! did not make such 
an examination of the woods, they must find a verdict 
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The same thought is enforced in the general charge 
(Rec., p. 34) in the following languag 


In this case three packages out of five were taken 
to the public store-houses, to be there examined by 
the appraisers. The law made it their duty to ex- 
amine and inspect one of these packages. Now, was 
such an examination made? If it was made, then, 
according to the decision of the Supreme Court, the 
appraisers failed to observe a fundamental principle 
of the law, and their finding would not be binding. 
It would not be final and decisive: it would, indeed, 


be no settlement at all. 
VI, 


The proposition that the plaintiffs were not permitted 
to appear or be heard before the board is without founda- 
tion in the facts of the case. ‘Thetestimony of Mr. Hemp- 
stead (Rec., pp. 10 and 11), shows that he, a custom-house 
broker, and in this transaction the agent of the plaintitts, 


was permitted to appear. He says,” I Lippe ared betore the 


board on August oU, and on August oi, in re spect to this 
importation.” Mr. Mustin, one of the plaintiffs, was also 
present and participated, and had a full opportunity to 
examine the samples, and presented some samples himself, 
as appears from the testimony of the merchant appraiser 
(Rec., pp. 22, 23, and 24), commencing with : 


Q. Did Mr. Mustin say anything about what 
Cases his sam pi s were brought from 7— A. Mr. M us- 
tin said a creat m Ln things. Dut an not remember r 
what he did say. 


VIII. 
The ground assumed in the p! 


court held that the apprais ment ' 
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No. 1002. 


-THOMAS J. MUSTIN, JOHN D. FORD, WILLIAM W. 
FOULKROD, axn WILLIAM SYCKELMORE, Junior, 
TrapinG AS Tuomas J. Mustiy & Company, PLAINTIFFS 
IN ERROR, ) 

against 
JOHN CADWALADER, CoLiector or Customs, DerEeNp- 


INT IN ERROR 


REPLY BRIEF FOR PLAINTIFFS IN ERROR 


A. There was neither “inadvertence” nor “ ambiguity ” 
in the statements made at the outset of plaintiffs’ argument 
and sustained by the references given from the record. 


Thus: There was but one appointment of merchant ap- 


praiser. ‘That appointment was not made, except when 


made in compliance with the Treasury regulations, which 


required it to be in the following form (Record, pp. 29, 91): 


“Form No. 104. Appointment of merchant appraiser. Cus- 
tom-house ——, collector’s office, ——-, 1S—. Sir: You are 
hereby appointed to appraise, etc., ete. * Before 
entering upon the duty indicated in the above appointment 
you will please call at this office to take the requisite oath. 
Very respectfully, — —, collector, to — ——, mer- 
chant.” (Record, p. 7.) 

This form was followed in this case. (See Record, p. 12.) 
This form was filled out for Wm. F. Read, was addressed to 
him, and was subscribed by “Chas. Henry Jones, special 
deputy collector.” This paper so authenticated constituted 
the exclusive warrant of authority possessed by the mer- 
chant appraiser. Unless a paper in this form had existed 
there could have been-no statutory reappraisement. 

True the defendant wads permitted to testify in contraven- 
tion of this paper, but to the admission of this testimony 
special exceptions were taken (argument on which is else- 
where made), and even if the evidence may be considered 
the fact remains as originally stated, that the one appoint- 
nent upon which the assessment of duty was proceeded was 
that essential link in the assessment papers signed by Jones. 

It is not the influences controlling an appointment, but 
the recorded appointment itself that fortifies the statement 


respectfully insisted upon that Jones “ appointed ” Read. 


B. It is objected by point I of the learned Solicitor Gen- 
eral that some of tle assignments of error do not conform to 
the rules of this Court. 

The plaintiffs’ assignments of error were carefully framed, 
so as to state in each number, as briefly as possible, aided by 


quotations trom the record,as much thereof as was essential to 


ss 


ss 


point the attention of the Court to the exact item in which 
that particular error culminated. Itis submitted that this 
has been successfully accomplished in conformity with the 
rules. 

The “full substance” of the evidence admitted or re- 
jected, ~ upon which error is specifically assigned, IS set 
forth in each one of plaintiffs’ assignments of error. 

The objectionable language of the court below and the 
precise instructions refused, as relied upon in each assign- 
ment of error, are also appropriately detailed. The rules 
were not designed to save the Court the necessary labor of 
referring to the record, and the criticism of the learned 
Solicitor General encourages unnecessary redundancy. 

The gravity of the main questions to be decided, however, 
requires that even at the expense of redundancy, if not of 
patience, all technical criticisms of pleadings be eliminated 
from the case; hence the assignments of error are, without 
change, restated in this brief (infra), together with amplified 
extracts from the record appended at the foot of the assign- 
ments, against which the criticism has been specially 
directed. As to the instructions given or refused, the as- 
signments heretofore filed, by quotation, “set out the part 
referred to totidem verbis” in each instance. See also RESTATE- 
MENT OF ASSIGNMENTS OF ERROR (with amplified extracts 


from the Record) appended at the end of this brief. 


C. Again, instead of “ inadvertence ” or “ambiguity” plain- 
tiffs’ statement at the opening of their argument was in- 
tended to direct the attention of the Court to the possibility 
that there was no physical inspeetion of the original pack- 


ages of the goods ; that there was a controversy of fact upon 


that issue, and that in submitting that issue to the jury the 


below expressly and repeatedly refused to instruct the 


hat such physical inspection was absolutely essential 


and could not be dispensed with by the examination of 


samples, even though ‘the samples were fair 


that, if in the conclusions of the jury— 


on the controversy (stated at Record, folio 6] jas to whether 


Mr. Read inspected the original packages—either one of the 


merchant appraisers did not see the packages it could make 


[ inder the case 


ifference with the verdict of the 


: :' . , : —— : , 
as submitted the circumstance of actual Inspection of orig- 


but was eliminated 


iP ie | oe 
inal packages could not affect the verdict, 


fis were deprived of any benefit 


a juror might conclude that 


from testimony 


there had not been an actual inspection. 


yy the court below might 


[It was because the language 1 


lead an appellate court away from the precise contentions of 


atter repeatedly insisted, but without 


the plaintiffs that the 


avail. that the court should declare that the r appraising 


officers must see and examine a 


the original 


or these packages samples, although fair 


packages, and that 


samples, could not be substituted. 


he court below charge or make 


In no part of the case did 


- examination of sam ples 


which did not permit th 


examination of the 


' 
LO be accepted 


inal packages in case the jury saw fit to determine that 


those samples represented these packages, or that the origi- 


nal packages were never, in fact, inspected. 


the end of point | of the defendant’s 


The quotation at 


brief, reiterated in its point VI, referring to the third propo- 


sition submitted to the court below before the charge, 


and in connection with which is quoted the answer of 
the court thereto—‘“ that point is affirmed ”—wholly fails 
to call attention in this Court to the fact shown by 
the record that this affirmation of plaintiffs’ third 
proposition was upon. the basis of the affirmation of 
two preceding propositions of the plaintiffs’ with the objec- 
tionable qualifications inserted in them by the court to the 
effect that “if the appraisers had before them samples of the 
goods , fairly and sufficiently showing the kind, 
quality, and character of the goods cont ined In) the se pack- 


lly complied with, and 


ages, the act of Congress was substantia 
the examination directed by it in effect made; that is sub- 
stantially what I have already said 


** 


This qualified examination, and not some other one, is the 


examination, or, as the court puts it, “ such an examination 


of the goods” as wouid justify a verdict for the plaintiffs. 


To preclude any possible misconception of plaintiffs’ con- 
tentions and of the action of the court below upon them, the 
record shows the attention of the court below to have been 
again specially called to this subject where “ plaintiffs’ coun- 


sel requested the court to instruct the jury as follows: 


“That to make their appraisement valid it was necessary 
that the merchant appraiser, as well as the general appraiser, 
should examine at least one of the cases or packages of the 
voods of the invoice under consideration that were designated 
by the collector and sent to the public stores for examina- 
tion for the purpose of the appraisement of the goods. 

To the refusal of the court to instruct in the language of 
this request plaintiffs’ counsel duly excepted.” (Tol. 79.) 


The mind of the court upon this subject in connection 


6 


th its rulings is obvious through the following extracts 


i. al Bes . > ‘> ‘ 
irom 1ts Cnarge (Ree.. Dp. o4): 


i 


; ’ 


‘In this case three packages out of five were taken to the 
public store-house to be there examined by the appraisers 
The law made it their duty to examine and inspect one of 


; 


those packages. Now, was such anexamination made‘ 
‘Did they ‘do what was equivalent to an exami- 
nation of those goods? There is evidence, and it is uncon- 
tradicted, that the appraisers had samples before them.” 
* “ Now, gentlemen, if those samples are identified 
specifically as parts of the contents of these packages which 
the appraisers were required to examine, that they sufficiently 
indicated the kind, quality, and character of the goods con- 
tained in these packages, and that they were before the ap- 
praisers, and their judgment and finding, based upon an 
examination of these samples, there was such a substantia] 
compliance with the directions of the statute as would make 
their judgment unassailable upon the ground that they had 
not discharged the duty which the law required of them.” 
[f,therefore, upon all the evidence upon this sub- 
ject, you are satisfied that these samples fairly and sufficiently 
indicated the quality and character of the goods contained 
it) the packages, then an examination of them and ati iden- 
tification of them isa sufficient compliance with the act of 
Congress.” * * * “To what extent they made the ex- 


ination we have ho evidence. , (Ree.. fol. do.) 


Indeed, no examination whatever of the original pack- 
ages was necessary, according to the rulings of the court, for 
the court said that “1f the appraisers had before them sam- 
ples ” “the act of Congress was substantially 


complied with and the examination directed bv it in effect 


4 


od 


» os 0 , | 
made, Ol. ¢2).) 


The rulings of the court below in this regard were di- 


oe 


rectly at variance with those of other circuits. notably those 


of New York and Boston, as appear by the cases of Ystali- 
Jero VS. Redfield, 23 Fed. R.. 650: and Burgess vs. Conve se, Z 
Curt. C. C., 221. 

[In the last-mentioned case the examination of the pack 
ages was held necessary to a just valuation, and to “enable 
the appraisers to know the quality and condition of the 
whole invoice.” Any other mode of proceeding would be 
‘unsafe in all cases for the Government, as the want of such 
an examination gives opportunity for frauds, and in many 
cases when the quality of the goods was not uniform it would 
be unsafe for the importer as well as the Government.” If 
this requirement has not been obeyed “ the examination and 
appraisement have not been in conformity with the law.” 
(/d., p. 222.) Nor are the appraisers to judge “how far they 
ought to examine,” because the law “ has prescribed a rule” 
to which the appraisers must conform. An examination of 


) 


samples not selected by theappraisers th mselves \p. 222) as- 


sumes what the appraisers have no right to assume, that the 
samples not selected by themselves fairly represent the whole 
invoice.” ‘The claim in that case, as in this, was that the ap- 
praisers did not fairly and faithfully examine the goods. 

The great variance between these views and those of the 
court below in the case at bar is further emphasized by the 
exceptions specially taken by the plaintiffs to the refusals of 
the court to change its charge as requested The record is 
very clear in this connection at folios 79 and 80, where, in 
addition to what has been before quoted, occur the following 
requests for instructions, viz: 

“That to make the reappraisement valid it was necessary 


that the merchant appraiser, as well as the general appraiser, 


} 7h i . ang Ws +7) » ao] igae ' , 4 . } ) ry a | °ACACc ’ 
should see and examine at least one ol the original cases o1 
ods of the invoice under consideration. 

lo the refusal of the court to instruct in the language of 


iff’s counsel duly excepted.” (Rec., p. 40.) 


ry +] + canal lify . 7. : . 
When the court souglit to qualify these propositions or to 


l plaintiffs’ counse! duly excepted, and when 
the court did tell the jury— 

‘That if the appraisers had before them samples of the 
goods taken from three of the packages comprised in the 
importation—that is the evidence of Mr. Fisher, that the 
samples were taken from three—and designated by the col- 
lector on the invoice for examination and fairly and suth- 
ciently showing the kind, quality, and character of the goods 
act of Congress was sub- 


. .> } ee . 
contained in these PaCKaLes, Li1e { 
ve ey + af at ——* Basil , 
Stantially complied WILD and the examination directed by 


That is substantially what I have already 


it in effect made. 
sala. 
This language Was polatedly ( xcepted LO. 


It was because this was said and was made the leading 


inspiration of the charge and here again re-emphasized that 


vi 


“to the qualification or modification as above answered and 


stated by the court plaintiffs’ counsel duly excepted, and the 


exception was allowed by the court.” (Rec., p. 41.) 


Plaintiffs’ counsel further requested the court to charge as 


That the examination of samples, even though they may 
_— : oom fair samples, did not dispe nse maith the necessuly for 
sai cnnnimtions of th ge da contained in at least One ot the 

ses OTF PA Kage 8. 


OTidinNaL j 


To the refusal of the court to charge as SO requested plain- 
nsel duly excepted, and the exception was allowed 


a } 
titis Cou! 


by the court. 


‘) 


Plaintiffs’ counsel also requested the court to charge as 
follows: 

“If the jury find that samples on/y were examined by 
either the merchant appraiser or the general appraiser they 
must find a verdict for the plaintiffs for the full amount of 
claim, with interest.” 


To the refusal of the court to charge asso requested plain- 
tiffs’ counsel duly excepted, and the exception was allowed 
by the court. 

In the face of this record (p. 41) it is obvious that the 
learned Solicitor General in constructing his point I. has failed 
to grasp the scope and the details of the rulings excepted to; 
otherwise he would not have concluded his point by detach- 
ing from the record that which the context does not justify, 
and thereupon argue to this Court that the court below 
actually charged the jury what it expressly refused tocharge. 

In the face of the issues brought here by the exceptions 
exhibited in this record if Is idle, through an imperfect State- 
ment of the record, to attempt an escape from the funda- 


mental! questions which the Cuse presets. 


IT. 


In point II of the defendant there appears(1) a mistaken 
inference respecting the act of 1823 and subsequent acts 
regarding reappraisements; and (2) a misunderstanding and 


misapplication ‘of authorities respecting “continuity and 


duration of duties as essential to the definition of an office.’ 


(1.) The defendant in his brief states: “As early as 1823 
this power (of appointment by collector) was by law con- 
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he fact is that until after 1874 re appraisements hever as- 
sumed serious proportions. ‘Thus at the port of New York, 
where reappraisements chiefly occur, there were in 1873 
about one hundred reappraisements, while in 1876 they 
numbered about one thousand and now number between 
three and four thousand per annum. 

One of the causes of this increase of reappraisements dis- 
proportionate to the increase of commerce is found in the 


refusal on the part of the Government to proceed for the 


1] 


condemnation of goods for alleged undervaluation, and 
thereby subject the question of value to judicial determina- 
tion. ‘Two considerations have prompted this policy ; One 
is that since the act of June 22, 1874, (18 Stat., 188), the 
burden of proof has been thrown upor the Government to 
establish fraudulent intent to undervalue affirmatively ; 
whereas theretofore the statute imposed upon the claimant in 
proces dings in rem the burden of establishing his own valu- 
ation. For this reason the Government seldom if ever pro- 
ceeds for undervaluation. The other consideration is that 
results equivalent to condemnation can be and are arbi- 
trarily accomplished through the reappraisement tribunal. 
The collector now appoints the merchant appraiser, and yet 
the collector is at the same time the final deciding officer 
when the merchant appraiser and the general appraiser dis- 
agree. Thus, if the collector desires a high valuation fixed 
he can appoint a merchant who he knows will fix a high 
valuation. 

The disagreement of the general appraiser would not de- 
feat the collector's purpose. He has only to sustain his 
appointee, the merchant appraiser. This situation is by no 
means fanciful.. The case called immediately preceding 
this one, of Oelbermann No. 47, this docket, furnishes one 
illustration; and in the preliminary arrangements canvassed 
between Mr. Read and the defendant before the appointment, 
as testified to by the latter, in the case at bar all the possi- 


bilities are exhibited (fol. 56). 


(2.} As to the “ continuity and duration of duties as essen- 
tial to the definition of an office,’ if the argument of the 


learned Solicitor General is sound, no station is an office the 
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duties of which are not continuous to a time fixed by law or 
chronologically designated in the warrant of appointment. 

Surely the authorities cited do not warrant the proposition 
that no station is an office unless held for a specified time. 
Scores of offices are held exclusively subject to termination 
at the will of the appointing power; others, although nomi- 
nally for a fixed term, as four years, are equally at its will. 
Other offices are dependent in duration upon the “ subject- 
matter” over which they exert authority. Other officers; 
again, like customs inspectors, may or may not be actually 
employed, but are paid only for the days they render 
service. So also are’ merchant appraisers on reappraise- 
ment paid by the day according to the number of 
days they are actually engaged on the reappraisements. 
These days may extend, as they often do, through a period 
of months. Thus in New York an Instance occurred where 
the same merchant was merchant appraiser, acting at one 
time on more than thirty invoices. It took more than 
six months to dispose of these Invoices on reappraisement ; 
and, of course, therefore, during this entire period the office 
of merchant appraiser was continuously held by the mer- 
chant referred to. 

At the collector’s. option this officer could have been 
furnished with continuous engagements and innumerable 
invoices covering the collector’s term of office. Thus “con- 
tinuity and duration of duties” become the ordinary fulfill- 
ment of the statute. 

Is it, then, accurate for the Solicitor General, at page 7 of 
his brief, to say that “the duty of the appraiser 1s temporary 
without continuity and relates to a single transaction ?” 


Even so, for that single transaction the office and its func- 
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tions are as grave and potential as though held for the life 
or good behavior of its incumbent. Moreover, there is noth- 
ing in the statute that restricts the appraiser to a single 
transaction. Standing appraisers may be appointed by the 
collector to whom all the invoices of a firm, of a day, of a 
month, or of a season shall be referred. 

The disposition of the subject-matter determines the office, 
so that in fact and in law this office may exist and continue 
even for the purposes of a single transaction. Illustrations 
of such offices as this are given in point I of plaintiffs’ argu- 
ment. 

There are many stations where duration out of tenure is not 
chronologically fixed. The time occupied is often mentioned 
as an incident of office; but has never been pronounced an 
essential characteristic, except in the sense that a service 
even in connection with a single subject-matter must re- 
quire some time for its performance. 

Iv IS THE CHARGE OR DUTY OF THE POSITION, ITS FUNCTIONS, 
[TS ATTRIBUTES AND OBLIGATIONS AS DEFINED BY LAW, AND 
NOT BY CONTRACT OR BY PERSONAL DEPUTIZATION, AND FINALLY 
IT IS THE EFFECT OF THE DETERMINATIONS OF THE OCCUPANT 
OF THE STATION AND THEIR OPERATIONS UPON THE RIGHTS OF 
OTHERS, THAT CHARACTERIZE A STATION AS AN OFFICE AND 
ITS INCUMBENT AS AN OFFICER. 

Every necessary step in the machinery of imposts is the 
act of a Government officer. 

It reyguires no argument to show that if in one case Con- 
gress can depute a public function to be performed in par- 
ticular places or upon particular subject-matters by the 
appointee of an unconstitutional subordinate, it can do so in 


many cases, or in all cases; and thus Congress might dis- 
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perse the entire Federal machinery. It might distribute the 
various Governmental performances required here and there 
among the temporary servants or independent appointees 
of a host of irresponsible subordinates; and thus the whole 
scheme of a responsible constitutional source of appoint- 
ment would speedily be eliminated from the system of our 


Federal administration. 


(3.) The Orrice of merchant appraiser as such is not only 
recognized by the highest officers in the Executive Depart- 
ment, but its governmental functions have been made the 
frequent subject of recent official and legislative considera- 


tion. ‘The Honorable Secretary of the Treasury has placed 


the duties of these customs reappraisers, and the effect of 


their acts upon the rights of importers and in the adminis- 
tration of the laws, in comparison with the dignities and 
attributes of the highest grade of officers. He has also rec- 
ommended Congress to provide for their appointment by 
the President and confirmation by the Senate, and that the 
special tribunal of reappraisers instead of consisting of col- 
lector’s appointees shall consist of three such officers. Thus 


with reference to the port of New York, and without any 


neccessary change in existing laws, prescribing the duties of 


these reappraising officers, Mr. Manning recommends, in 


speaking of this special tribunal, as follows: 


“The board should consist of three instead of two, so as to 
prevent probability of disagreement as when the board con- 
sists of only two. The decision of this board should be 
final, so as to relieve the collector of the reappraising work 
which is now thrown upon him. I do not think that 
abadonment of the present plan of selecting a merchant to 
be a member of the reappraising board will work injustice 
to importers or consumers or to the Government. It will be 


~-—4 


~-—4 
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within the discretion of Congress to make the tenure of office 
of the members of this board such as may be thought best. | They 
can be nominated by the President and confirmed by the 
Senate, as are justices of the Supreme Court and judges of 
all other Federal courts. Federal judges sitting in admiralty 
decide mixed questions of law and fact without the inter- 
vention of a jury, and I see no reason why executive officers 
may not, as reappraisers, be intrusted with functions not more 
delicate or important.” 


See Special Rep Sec’y Treas’y to Congress, dated Fi b’y 
16, 1886. 


ITT. 


The answer to the third point of the defendant is antici- 
pated in seventh paragraph of plaintiff’s argument, where it 
is shown that by the proofs the compensation exceeds the rate 
of $900 per annum, being “ five dollars per diem.” (Fol. 93.) 
The appointment runs for as long a time as the duties may 
endure, which may be one month or twenty months, accord- 
Ing to the necessities of one Investigation or of a number of 
investigations that may be appointed to be undertaken by 
this appointee. Of course this appointee is, as the learned 
Solicitor General for his purpose in this point concedes, an 
OFFICER de facto, if not de jure. It is because he is an OFFICER 
de fucto that the Constitution is infringed as well as the civil 
service statute. 

While the “irregularity ” of his appointment may not in 
all cases be assailed collaterally, yet it may directly be ques- 
tioned by a party whose property is to be taken by virtue of 
the warrant of an officer without any competent authority 
to act in the premises, and whose acts are, therefore, totally 
void as against the party entitled to call them directly in 


question. The appointee’s qualifications are issuable—+. e., 
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he must have passed a civil service examination, be a citi- 
zen of the United States, and be “familiar with the char- 


acter and value of the goods in question. 


The court erred in not permitting these quwalifications to 


ay 


Respecting the fourth point of the Solicitor General, that 


if the reappraisement be void for unconstitutionality of sec- 
tion 2930 R.3S., the appraisement made by the previous ap- 
— , sia lm gee @€ « affected } P >wav by tl] : 
praiser woulda remain unatrecvet in any wav Dy the pro- 
ceedings ” page 9 defendant’s brief), 1t need only be said 
that such a declaration squarely decided by this Court 
d accomplish one of the purposes sought by plaintiff’s 
writ of errot. The small amount represented by the claim 


Les ia! ieslew imnnstad! ni -e}] acrifi 
in this particular importation might well be sacrificed to 
h the prior appraisement would remain 


[n truth, however, it would not be “ unaffected.” There 
is nothing in the previous or first “appraisement” that is 
by the statute made “finaland conclusive” against protests 
and suits at law. On the contrary, in the absence of section 
2030, all appraisements and decisions based upon them are 
subject to suits at law to test their validity (R.S., secs. 2930, 
3011). When duly made the subject of protest, in such suits 
the “character and value” of the goods would then un- 
questionably be open to judicial scrutiny. The exclusion 


+ 


of evidence touching such “character and value” would 


then be error, and the commission of that error in the court 


a 


aR eam SER ARSE eS IR A 


below would in that event reverse the judgment. Such evi- 
dence was excluded (fol. 33-39). 


If the plaintiffs have attempted : 


licide by invoking the 
unconstitutionality of section 2930, they are content with 
the results and with the ready relief at hand inside as well 
as outside of their case, The di t ndant’s third and fourth 
points seem to concede the unconstitutionality of section 


2OS(). 


If the letter quoted in defendant’s fifth point was not 
properly received in evidence the point falls. Its admission 
in evidence is assigned for error No. 16; and reasons to sus- 
tain the exception are indicated at page 95 of plaintiffs’ 
main argument. 

This letter was subsequent to the main fact about which 
the issue had been created, to wit, the appointment of the 
merchant appraiser. Plaintiffs’ evidence (fol. 29, p. 12) 
shows that this was made on August 28, 1886. The de- 
fendant’s letter of August 30th was rys inter alios acta, and 


, ; ] : : , ; 
was Inadmissible as res geste. 


Freeborn v. Smith, 2 Wall..‘'160: see also 19 Conn.. 
250. 


VI. 


The defendant’s sixth point seems to belong to the de- 
fendant’s first point, and is its reiteration. It has therefore 
been already responded to under No. I, on this reply brief. 


‘> 
~~ 


LS 


VIT. 


The defendant’s seventh point is based on a misapprehen- 
sion of the proposition of the plaintiffs stated in the 56th as- 
signment of error. That proposition is not, as stated by the 
learned Solicitor General in the first sentence of his Point V1 s 
that “ the plaintiffs were not permitted to appear or be heard 
before the board.” ‘The instruction referred in these words to 
the plaintiffs being “ prevented from being present at the exami- 
tion of their goods by the reappraisers.” The ceremony of 
pearing the broker and Mr. Mustin did undoubtedly occur ; 


only this and nothing more. But that the plaintiffs were 


on hand or had any opportunity to be on hand at any ac- 
tual examination of their goods ss (if any such examination 
did occur) the Government has never in this case contended. 


— : , ; 1 ° . rr . 
Besides, such a contention would be against the facts. The 


; 


, 


Gjovernment witnesses testified that the samples relied upon 
by the appraisers were selected by a Mr. Fisher, an examiner, 
when Mr. Mustin “ was not present.” (Fol. 50.) It will be 
observed the sampling was not done by the reappraisers. 
“Mr. Fisher produced samples and designated them as 
samples of the goods in question.” (Ree., p. 22.) Neither 
the witness Heyl, nor Read, who claimed to have seen cer- 
tain pare kages, pret nded to t stify that plaintiffs were pres- 
ent when they saw: the goods. The reason plaintiffs could 
not have been and were not present, as shown by the record, 
at any “ pramination of their goods, ’ is pre cisely because such 
was the course of business under which the reappraisers 
were acting that plaintiffs were “prevented” from being 


present by official edict. Mr. Read testified, “I do not know 


Lv 


of any means that Mr. Mustin had of being resent.” (Rec.., 
p)., Ov.) 


Moreover, the record shows the recu! 


ations “ rigidly exclude 
unauthorized persons from the rooms where goods are await- 
Ing or are unde y examination.” Ri Ges p. 59.) 

The right to be present and “ to know that his goods are 
being examined, and to exhibit his goods, present them to 
the board for their examination, inspection, and determina- 
tion. and u iness what they do. SO as to have al opportunity 
to call their attention to anything he desires ” (according LO 
the right declared by Judge Wheeler in language quoted 
ut Ree.. fol. 128) was the right covered by the plaintiff's re- 
jected proposition. 

The plaintiff’s claim in this respect for the instruction 
which was refused, having been misapprehended and not 
even stated in defendant's Point VII, remains unanswered 
in that point or elsewhere in defendant’s brief (see also p. 
102, plaintiffs’ main argument, and 36, assignment of error 
appended to this reply). Either the refusal to instruct, as 
requested, was error, or else plaintiffs had no such rights 


as Judge Wheeler describes. 


Vill 


It is impossible to reconcile with the record the statement 
in defendant’s Point VIII, that “the question of rate was 
not in dispute, nor In any way raised in the court below.” 
(See def’t’s brief, page 12.) ‘This statement antagonizes the 
details mentioned in Point XIV of plaintiffs’ main argu- 
ment, (p. 53.) 


The record (which sustains Point XIV, as there cited), 


shows that upon the original entry plaintiffs claimed the 
‘ue duty to be onlv 18 cents per pound and 30 per cent. ad 
rem. ‘The result of the Government’s assessment was 
n exaction of 24 cents per pound, as well as 35 per cent. ad 
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ontention below. ‘This topic has therefore been fully an- 


ticipated and treated in plaintiffs’ main “brief and argu- 
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In a suit to recover the excess paid it was held that plain- 
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‘ffs eould not recover. This Court then examined two 


—" 


questions—(1), Was the additional value lawful? and (2 
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Was the testimony of the general appraiser, detailing the 
principle upon which he had raised the valuation, properly 
admitted ? 

This court auswered both questions in the affirmative 


(Why, then, should not Mr. Read have been permitted t 
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or supervisory tribunal.” 


The value of Belcher vs. Linn in its application to the case 

at bar is found in its judicial cdi scription * special trib- 
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lt is noteworthy t! 
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mt many of the exceptions assigned for 
ror and covered by the plaintiffs’ brief and argument have 
error and covered DY the piaintins Oriel ans argument nave 


escaped any treatment whatever in the Government brief. 
This may indicate that the learned Solicitor General found 
some of the rulings below, particularly interlocutory rulings, 
to be untenable. At all events it is noteworthy that an ex- 
amination of the Government brief discloses no allusion to the 
questions raised under the exceptions presented by the 
plaintiffs’ assignments of error Nos. 1, 2, 3, 7, 8, 9, 10, 11, 


15. 17. 18, 19, 22. 23. 24, 27, 29, and some others. 


cee nee ant © — 


The. plaintiffs respectfully rely on all the errors assigned 
(see Appendix) and on the reasons given in the brief and ar- 
cument first filed and in this reply brief. ‘These papers are 
made full because of the necessary omission of an oral 


argument under the conditions upon which this case has 


been advanced. 
Dated Washington, October 3lst, LSS7. 


Henry Epwin TREMAIN. 
ALEXANDER P. KETCHUM, 


Of Counsel for Plaintiffs wn Error. 


APPENDIX. 


THOMAS J. MUSTIN er av. vs. JOHN CADWALADER. 


ASSIGNMENTS OF ERROR RESTATED WITH ADDITIONAL EX- 
TRACTS FROM THE RECORD. 


See pages 7 to 20 of plaintiffs main brief and argument. The ex- 


tracts added are indicated thus (*). Otherwise the following is a reprint: 
Assignments of Error. 


1. The Court erred in excluding from evidence the “formal 
protest against the action of the person designated by the 
collector to sit as @ merchant appraiser in connection with 
the general appraiser,” which protest was made in writing 
as soon as the plaintiffs or their representative knew who 
were proposing to act as appraisers (see exception at folios 
297. 28, 34, 35, 39, 58, 59, Record, pages 1s, 10, 14, a0. Sad 
This “ formal protest ” was made orally and in writing, the 
writing excluded being set forth at folio 34. The Court erred 
in declining to receive any testimony whatever as to what 
the plaintiffs or their representative did in this respect, and 
In declining to receive the plaintiffs’ letter written to the de- 
fendant on August 350, 1556. 


* This protest and letter was as follows: 


“ PHILADELPHIA, Augnst 30, 1886.—Hon. JonHn CADWAL- 
ADER, Coll. of Customs, Philadelphia.—Sir: We would most 
respectfully protest against the appointment of Mr. Wil- 
liam F. Read as merchant appraiser, and against his ‘act- 
ing in that capacity in conjunction with General Appraiser 


Heyl in the case of reappraisement of certain worsted yarns 


imported by us, per 8.5. Werra and P. R. R. from Bremen 
via N. Y., June 28th, 1886, claiming tl 


iat the said Wil- 


94 


liam F. Read is not an importer of or dealer in the par- 
ticular quality or kind of yarn in dispute, and that he 
is not acquainted with the foreign market values of the 
same, and that therefore his appointment is not in con- 
formity with the customs regulations on this subject. See 
article 466, which provides that the person so selected shall 
be ‘familiar with the character and value of the goods in 
question, R.S., 29380. We therefore ask that the regula- 
tions may be complied with, and that some more suitable 
person be appointed to act in our case. Very resp’y yours, 
Thomas J. Mustin & Co.” 


Touching this paper the broker testified: “ When I went 
before that board I entered a formal protest against the 
action of the person designated by the collector to sit asa 
merchant appraiser in connection with the general appraiser. 
I filed a paper which I then prepared as soon as it could be 
written;” with this paper was offered proof as to the value of 
the goods. (Record, p.11.) Before the ruling was finally 
made excluding this paper the formal offer of testimony 
was tendered and ruled out under exception, as stated in 
the second assignment of error. There were two exceptions 
to the exclusion of this paper, the first one being in con- 
nection with the foregoing offer, but in a separate exception 
stated at the close of the opinion of the court, at page 17 of 
the record. The other exception was to the subsequent re- 
exclusion of the paper when offered as a part of the cross- 
examination of the defendant, who had testified in answer 
to a juror that Mr. Mustin objected to the appointment of 
Mr. Read as soon as he (defendant) was authorized to give 
him any knowledge, and that he made the objection through 
this paper, which the defendant identified. The paper was 
then again offered and excluded. (See p. 30.) 

2. The court erred in rejecting proofs tending to show 
that the general appraiser and merchant appraiser convened 
on August 30th, and upon plaintiffs objecting that Mr. Wil- 
liam F. Read should not act as merchant appraiser, on the 
ground that he was not a “discreet and experienced mer- 


’ 


chant familiar with the character and value of the goods in 


question,” the proceedings of the board were adjourned, and 


that the same board reconvened on August 30th and pro- 


ad 


ceeded to conduct the appraisement against the importers’ 
objections, and in the manner described at folios 32, 33, 
record, page 14; and that. the said board reached its results 
by acting exclusively “on the samples and on the evidence 
submitted,” not seeing the packages themselves (see folio 34 


and the exceptions to the opin! mm at pp. 15-17). 
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*The exceptions upon which this assignment of 
based were taken to a ruling excluding testimony under the 
otter of testimony described 1 
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comprised the board their broker attended. Whereupon 


the plaintiffs “offered t stimonv ten ling to show that im- 
mediately, on August 30th, 1886, ob) | 


On the first day that plaintiffs had any knowledge of who 


jection was made on be- 
half of the plaintiffs to William F. Read, acting as a ier- 
chant appraiser in this case, upon the ground that he was 
not a discreet and experienced merchant, familiar with the 
character and value of the eoods in question, and also that 
that the proceedings were then adjourned in order that sucl 
a protest might be reduce d to wr iting and filed with the col- 
lee tor: and also that subsequ ntl , on August 31 St, the 
board reconvened, composed of the same members, and pro- 
ceeded to conduct the appraisement Ben. pny the importers 
objections and in the manner descr! Mr. Read in his 
testimony,’ which testimony was as fol we (). You acted 
ou the samples alone, did you not? A. We acted on the 
samples and on the evidence submitted. Q. You did 

e the packages yourself? A. No, sir. Q. You called two 
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a 
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_ . ' , 7 hy] - _ , o 
witnesses, did you not A inere were two witnesses 
. ‘ i . ; } ‘> 
present; ves, sir. GQ. Could vou recognize the samples 
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. all 14 
A. | could not Record. > AF 
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man vs. Merritt, No. 47. 


In addition to a general exception to any testimony 
under the offer recited oe | 
entirety, there was a sep: 


t 


ch 


] 
i 


a 
om 
_ 
_ 


he question propounded at 


the Opening ol de rendants testimony atl folio YA as per ob- 
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«This assionment relates to testimony of the same witnes. 


received in answer to the question asked by the Govern 
counsel: “ Were the samples produced by Mr. Mustin, the 
plaintiff, and that from the appraiser's of the same char- 
acter? (objection.) A. Samples were produced by Mr. Fisher, 
the examiner, who examined the original packages, and were 
identified by him as coming from the original packages. 
This was in the presence of the plaintiff. There was no per- 
ceptible difference, so far as we could observe, between the two 
sets of samples.” (Record, p. 18.) ‘This error is intensified 
because plaintiffs had previously been prevented from 
proving the character and value of the goods ets represented 
by the samples” (folio 33); and the effect of this objection- 
able testimony was of irretrievable prejudice to plaintiffs 
when it was followed by the exclusion from the evidence of 
“the identical samples” when they were offered to the court 
at folio 49. See plaintiffs’ argument, pages 96, 99. 


9. It was error for the court, upon the cross-examina- 
tion of the merchant appraiser, Reed, when produced as a 
witness on the part of defendant, and after he had test ified 
upon his examination-in-chief that he had seen certain 


samples which he supposed were of 
exclude from the cross-examinatio 
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Q. Could you identify those 


them ? 


W hich question Was objected to by the 
sel. and the objection sustained by 
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defendant's coun- 
to which ruling 


counsel for the plaintiffs duly excepted. 
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11. It was error for the court, particularly in view of the 
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purpose of the examination-in-chief, on the part of the de- 
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fendant. of the witness. William F. Read. and the cross-ex 
amination LO which he had hye en subjected and the dispute 


. : : . : ; . . . ’ . 
of tact as to whetner he as merchant appraiser saw eltne! 


the packages themselves or samples of them, or had made 
"a full and fair examination ” of the goods In question, Lo 
exclude from evidence and from the jury’s inspection the 
de ntical samples Lnoat were he fore Mr Read at the time of 
the all cri d apprals ment, which samples (see folio i) were 
offered for the purpost of testing the testimony of the wit- 
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Read Lobat there was no perceptible 


| : aa | 
In this connection it should be stated that the defendant's 


7 ee ee 
witness | isher. the | nited States examiner. testified (folio 


+ i 
_ ” " . +7 ’ ‘ ’ . ; 
; ; sit sp iy . ‘ sy 7 hy . . ’ . 
OU) Lhat the goods were not all alike, and that the original 
_* . ’ } year , "+ 1] ar ’ fir) ~ Pp y* ' ot ’ t(h se “J 
i\ 4 i" ( : WwW. is WOil «iS Litt tibichi auppraisemens | LCCcOore . pp. 
y «> spe) ‘> 4 — . . } Ppihrimae ting y ] all } ’ 7. 
id, 2&, 4&2) DADETS 1 describing tne goods, all SHOW the mer- 
| » ; . 5 " : ‘ 5 * ] > % } 
CHANCIS Line varilous packages Was not ldentical 
: 
Ss ass ~ Ind ipon the exception to the 
, 
C\s = J ' ; ri c*\ i ' Vi rs i i>\ Lie te) oOWlne 
. : +3 
\ s stag ge ss-eXamina nh plammtils 
» > 
~ rea In e\ at | LICAL SAMDies | iL wer 
, _ . 
. ; . * : " ’ si, 
\l Aead 2 r the purpose testing Loe 
~ ‘ ~~ : ry a" ; Vel i ti 7 | ;>\ \\ ry | NUD Pies 
1. Tt 
| Md ~ [>i ~ i; t .? 
’ . -* y* ’ . a}, >> } — ~ *2 . ’ } 
+" Ss @Trror tor Lille ¢ urt | PES. ePae aded LO reitust Lo hy ld 
' Ty rt} “Ap ot) | ~ lt =~ P ‘yrs tit = 5 ] > } } 
Section !’eo, ' \ » Was UNCONSLILULIONAL, ANd that 
: ; : . : " 1 6? ” . ' a | 
merchant appraiser who assumed to act had no lawful 
+} ees & % + »_ so? , Ory 7 _5e « | ’ ] ‘ , . " ’ *.4 
‘ rari it ' , «ill is appraise I . boat iis apporntment wis llli- 
+ > : 


f+ | ‘ — , " ( . by " " | , ] . . " 
lawful and void, first, because the collector had no right to 
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appoint; and, second, because the special deputy collector 


had no right to appoint. ‘his error (see Record, p. 26) is 
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not cured by the permission 


further testimony, and the defend iling himself of 
this permission did not prod 1c | rtuliyvying testim \ 
as is hereinafter claimed. 

a 13. The error for which the fore: y error 1s assigned 
is repeated in other forms under } eptions at fe : 
99, 35, 39; also Record, pages 350, 52, 33, 36, subsequ: 
the refusal (fol. 59) to direct a verdiel | the charge of t 
court, as excepted to in the direction ¢ 1 to the jur 
upon the testimony the “ tribunal wfully constitut ed 
and had all the authority which.t gives to a tribu 
for the imposition of duties” (see ex: ns, Kecord, p. 39 
Krror in this respect 1s hereby ass 

14. It was error for the court to receive in evidence t 

testimony of the defendant Cadwalader concerning his p1 
tended appointment of Mr. Read as merchant appraise: 
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testimony as had been duly objected t See the statement 


of the exception recorded at folio 54 


16. It was error for the court to have received in evidence 
against the plaintiffs the paper or written declaration of the 
defendant, Cadwalader, offered in evidence in 
half and received under the plaintiffs’ objection 


tion at folio 4. Ri 3 anter alios acta 


This assignment is aimed exclusively at the alleged 
error in receiving in evidence in the defendant’s own behalf 
his own le tter above quoter the letter by Inge to a stranger 
to the action and not the appointment or warrant of : 
for Mr. Read to act. This warrant is set out in full at folic 
20, and also, in substance, at pages 1 and 2 of this reply 
brief. 
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were not guilty of “ irregularities 


“28. It was error for the court to 


at folio 68. to the effect that if the m 


tribunal did not see the coods fl 


signed a report exhibiting their co 
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ter “ whether the examination was! 


report was made out and signed | 
eX C¢ ption Al Lop ot page i(). folio f 


‘This instruction did not permit t | 


sideration the important circumsta 


it was not true that the actual con 
formulated by the appraisers before 
prete nse or form (if they did in faet 


which plaintiffs claimed was untru 
tion or Inspection of the packagt S di 
for that purpose. ‘The cireumstan 


portance as bearing upon not ol 


mem bers ol the tribunal, but the 


larities as claimed by plaintiffs of t! 


full and fair examination of the geo: 


statutes, regulations, and the reason 


cial duty. Besides the circumstan 


lng the issue whether the poard did 


ways and means” as prescribed by 
2Y. It Was erro©r for the eourt te 


(folio 73): 
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sto whether or not 
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1 Was reacnea i 
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Lnrougn that rorm 


, : 7 
(] ny riie COLLECTOI 
© : . : 
i Was O| YTrave illl- 
’ " ' 3 +} 
f LESLIILIOLY GO iif 
. 
. ' i ‘| 7 ets 
‘ if {}i Like irre? * 
| 
yrs Ff ‘yy ' } 
i ii©@ LO LlLiakaA SUC 
, , . 
’ 4s] 
sis required by thi 
. 
nerformance of oth 
, Pt i riiiatit pi Piii-~- 


t , 
withesses were satishned With tnemseives 
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charge. in effect, that because Mr. Mustin was at one time 


+ = of ae Be 
present beiore the appralsing tribunal, having some samples 
- : ° ‘ . * 

. . | on ‘ . : i sen * . ] : ; } . 
in his hands. that that was “in' effect a declaration” of Mr. 


| ] | 4 _— ] ; . 4 < 4 = 
Mustin that he had brought the samples of the very pack- 
ives that were to be examined (fol. 78) 


[his was error. There was no testimony that hi brought 


, | : ;, , anne 
Sampies Irom the 1lInvolce or packages 1n qu stion ‘he evl- 
» \ . ' ~ , } . ‘ ae . . : 
dence and regulations showed that the packages were not 1n 
. } ’ . } ’ ° ’ 
his custody. He might have brought samples of other goods 


to illustrate, either of his own or of other people. ‘The fact 


not excite any legal pre- 
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sumption whatever; much less was it “in effect a declara- 
tion by Mr. Mustin to the appraisers” of any kind whatever 
either that they were the samples of his own goods or of any 
other kind 

31. It was error for the court to refuse to charge that for 
the validity of the appraisement the merchant appraiser 
and general appraiser “should examine at least one of the 
cases or packages of the goods of the invoice under considera- 


tion that were designated by the collector and sent to the 


——o~—7—" 


, 
: 
: 


pu lie stores for examination f r | se oO ne appraise 
ment.” (See folio 79 Ne : ruct yr its sub- 
stance was anvwhere given in th what was said 
pon the s ect of tl ecessit\ ~ Kages 
) fied by th rnative iss o 
— . \\ r <9} a | 
it the packages t : 
" 
~. It was error for t court ~ rg . 
refuse (folio 79), that for the validity ippraiseme 
it was necessary that the mercha ser, as well as the 
general appraiser, “should s ind examine at least one of 
thie riginal Causes Ol package s iro voice 
33. It was additional error for e court in refusing to 
~ charge either of the last preceding propositions to qualify 
either of them with the alternative, as submitted to the jury 
> (see Re cord, page 1), that 1f the appl sers had before them 
samples taken from three of the packages designated, “ and 
fairly and sufficiently showing the kind, quality, and char 
acter of the coods,” the act of Congress was substant! lly 
complied with. (See the special exceptions to this refusal 
and qualification at Record, pages 41 and 40.) Besides, the 
court had excluded the samples themselves, without which 
| their fairness and sufficiency wer ipable of being tested 
} 

- 34. It was error for the court to ise to charge, as it did 
refuse (folio Sv), that the “exam ition OF 8s mpl $s, even 
though they may have been fair samples, did not dispense 

» with the necessity for an examination of the oy rods ¢ ntained 
in at least One of the origina! Cases OFr pa kages Plaintiffs 
insisted that at least one of the orig Li ickages must itself 
be examined under the law, and that for this examination 
there could be no substitution or constructive examination 


by sample. 


> 


b 
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case there was 
therefore no 
statute 


the jurv 
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othe rel 
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means that Mr. Mustin had of being 
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heino HTeSeCIT amination f 


usal of the court to charge as so requested plain- 
duly excepted, and the exception Was allowed 


; , , , 
° iy a... +7 . = . . oO rmre ‘ “> 
ior the court In retusing to charge as re- 


eord. pales LS to 65 


\ir. Read testified that he 


‘ 


he instruction requested and refused 
head of this assignment is as follows: 
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at the plaintiffs were prevented from 


| their goods by the reap- 
iffs are entitled to recover. In that a 
iwful or irregular proceeding, and 
ent within the meaning of the 


‘7 
A an 


further and 


unjustifiable instruction that it 
the appraisers to notify the plaintiffs 
to do and ask him to be present (see tl 


instruction to the jury at folio 81. 


The points of error presented by 
30, 31, 32, 33, 34, and 35 were special! 
of the court, both before the charge 
and special exceptions taken and allo 


also pages 40 and 41. 


* The specifications of error 1n t! 
other instance when alleged to the 


no part of the duty of 


vhat they were going 


, 


he exception o this 


and after the charge, 


: ] . oo 
wed tsee page oi and 


instances and in every 
charge of the court, 


whether to instructions given or refused, set out, in each 
instance by quotation as denoted in the assignment, “ the 


part referred to totidem verbis.” 
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] In the Supreme Court of the U 
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Motion for leave to file petition for wi 
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moves the court for leave to file the accom} 
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9 ‘To the Honor: ible Morrison R. Waite 


associates, justices of the Supreme 


The petition of William M. Henry, alias, &c 


to the Court— 

That your petitioner is illegally Cc yn fins (] 
liberty, in the custody of E. M. Boykin, Unit 
the district of South Carolina, by virtue of 
and two sentences pronounced against him « 

f April, 1887, by the circuit court of the Uni 


> ; \ " ] ’ . is . |} of ‘yr i 
trict of South Carolina. at Chariteston, South ¢ 


alleged violation of section 5480 of the Revised 
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3 2. Your petitioner alleges that, with 
dictment— 

(A.) The matters and things set fort 
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that the defendant, vour petitioner, incited th 
alleged therein to have been received by him 
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Rock Hitt, S. C.. 1886: 


My Dear Str: Yours of recent date to hand, and, as I take 
16 vou to be a gent! ‘man of a speculat ive disposition and one 


: * } } 1 ] ‘ : . ' it . 
who would be willine to make a lot of money rapidly, pro- 
. bz aT , . , 0] 
vided it could be made safely. | make known to you the speculation 
as referred to in vour letter In case you do not engage in the busi- 
ness | trust vou will not violate the trust im posed invou. If vou 


make monev faster than 


enter into this exchange business you can 
in any other business. You can make all the money you want in 
a short vi with perfect safety. The goods I want you to exchange 


very ni ie imitations of ' ‘Unele Sam’s greenbacks.” I have t hem 

1 No. 1, 2, 5, & 10’s: also the 10 & 20 doll. silver bills. I guarantee 
ooh the metr are equal to the genuine, and there is absolutely no 
fear of detection. You can get them at $10 pet 100, or 300 for 25 
doll., and 1,000 doll. for 75 doll. I will not sell or send out 
17 less than $100: price, 10 dol If you want to make mons y 
very fast | advise you to raise all the money you can and 


are 


send it on at once and get a-large stock of the goods while the 


a = oe 
portunity lasts, as no one ean tell how long that mav be. meena 


money only in plain envelope marked “If not ree’d in five days ’ 
return to you. In this way, if not delivered to me, it will b eturned 
to you and will be entirely safe. Under no circumstances will | re- 

elve or sign ior a register d letter or money order, as the authorities 
1n}] ight get iL root agvalnst me that Was Hoping to start a business 


. . eos . ] 
that will prove mutually profitable, 
> 
i 


I am, yours in confidence, J. d. SMITG. 


» 


} } . ‘ t> Qs oh ' 
Lock box 83. Rock Hill. S. 


— ' ' ; 
. . Py ** -¥ : 5 | * > s*yy sy : 3 ee} 
Address carefull, and return all COM MUNHNICALIONS. 


rary to the act of Congress In such case made and pro- 
18 vided and against the peace and dignity of the United 
states. 

And the jurors aforesaid, upon their oaths aforesaid, do further 
present that heretofore, to wit, on the 12th day of March, in the year 
of our Lord one thousand eight hundred and eighty-six, at Rock 
Hill, in the rte of York, in the State of South Carolina, in — 
western dist of S. C., and within the jurisdiction of. this court 
Wilham Het nry, otherwise called J. J. Smith, otherwise called Jno. 
Andrew, otherwise called E. £. Turner, late of the county of York 
id artifice to defraud divers 
ing to certain other persons, 


aforesaid, — Psae wir a scheme : 
persons, to the jurors unknown, by se 
to the jurors Sept divers forged and counterfeited United 
States Treasury notes, to be by - certain other persons passed, 
uttered, & published as true, di d, i in and for executing such scheme 

and artifice and attempting so to 7 wilfully and unlawfully, 
19 with force and arms, receive from the post office at Rock Hill. 

In — State of South Carolina, the said post office being a post 
office of the United States, a letter in the words and figures follow- 


} 
; 
y 


i 
} 
i 


Ing : 


~ 


‘Fr. KLAMATH, Or., M’ch 7th, 1886. 
Dear Sir: Enclosed find 1 $10 bill, and please send 100 of your 
stock, and if they are as represen! cd | will sf nd for il lara stock Al 
once: send fives and tens, half and halt 
Yours, in confidence, WM. MOORE, 
Tro-p M, 2nd U.S. Cav., Klamath Co., Ft. Klamath, Or.” 


Contrarv to the form of the act of Congress in such case made and 
provided and against the peace and dignity of the United States; 
and the jurors aforesaid, upon their oaths aforesaid, do further pre- 
Se ent that the sald William aD, having devised A scheme and ar 
fice to defraud divers persons, to jurors unknown, by selling to cer- 
tain other Arete to the jurors unknown, divers forged and 
feited United States Treasury notes, to be by such certain 
ler persons passed, uttered, and published as true by In- 
citing said persons to open communication by means of the 
post-office establishment of the United os 3 with the said William 
——, did, on the twelfth day of March, A. D. 1886, at Rock Hill 
aforesaid, in and for exe cuting such scheme ne artifice and att mi pt- 
ing so to do, wilfully and unlawfully receive from the post office at 
Rock Hall aforesaid. the said post of the United States, a letter signed 
“ Ed. Williams,” postmarked “ Pleasant Valley, S. C.,” addressed to 
“J.J. Smith, box 83, Rock Hill, S. C.” in which said letter the 
writer thereof wrote for penne a certain advertisement headed 
Greenback in the Police Gazette January 30th, 1886, contrary to 
the form of the act pee ct In such case made and provid d and 
against the peace and dignity of the United States. 
And the jurors rtp upon their oaths aforesaid, do further 
present that the said William ——, having devised a scheme 
2] and artifice to rs fr ol divers persons, to the jurors unknown, 
by selling tocertain other persons divers , and counter- 
feited U. S. Treasury notes, to be by s uch certal other persons 
passed, uttered, and published as trve, by opening ne intending to 
open correspondence and communication with said divers persons 
by means of the post-ofhice establishment of the United States, and 
by inciting said divers persons to open communication with the 
said Williain by means of the post-office establishment of the 
United States, did, on the year and day last aforesaid, at Rock Hill 
aforesaid, in and for executing such scheme and artifice and attem pt 
ing so to do, wilfully and unlawfully place in the post office of the 
United States at Rock Hill aforesaid a letter addressed to ‘ Ed. Wil- 
liams, Pleasant Valley, S. C.;” which said letter is in the words and 
figures following: 


Rock Hirt, 8. C., 1886. 
22 My Dear-Sir: Yours of recent date to hand, and, as | 
tuke you to bea gentleman of aspeculative disposition and on 
who would be willing to to make a lot of money rapidly, provid d 
it could be made safely, | made known to you the speculation, as 
referred to in your letter. In case you do not engage in the busi- 
ness I trust you will not violate the trust imposed in you. If you 


enter into this exchange business you can make money faster than 


jf 
j 
J 


in any oth 
short time, with perfect safety. The goods | want ¢ 
ine 1m] fogs | ereenbacks.” Ihave them in 
No.1, 2. 5, & 10’s: also the 10 & 20 doll. silver bills. vwuarantee 


Vou tne goods are equal LO the genuine, and there is absolutely ho 
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fear of detection You can vet them at S10 per one hundred or S300 
for $25 and 81.000 for 875. I will not sell or send out less 


’ - : } : oe 
Lv Lnan >100—price 10 doll. lf you want to Inake Money very 


ror ‘ iar} . * = ; , 7 ‘) ? } 
fast I advise you to raise all the money you can and send it 
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: . 
, ; > ’ i} } + ty er +] » 7 ‘} - | -~ vl ,\7 ° vy lu 
lasts, as no one can tell bow long that may be. Send money only 
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ln a pial) eny OTM marked lf not recd In o days return to you 
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25 (Eendorsements:) U.S. of America, west. dist. of S. C. Dis- 

trict court. The United States vs. William Henrv. otherwise 
called J. J, Smith. otherwise called Jno Andre W, otherwise culled 
Ki. kk. Turner. Indictment for violation of section 5480, misusing the 
post-office establishment of the L nited States. Leroy Ir Youmans. 
Miled 11 Sept., 1886. E. M. Seabrook, C. D. C. U.S., 8. C. 


True Bill. 
H. Ie GRA , s Foreman. 


Guilty on 4th & 5th counts. 
Sept. 21, 86 


JULIUS C. SMITH, Foreman. 
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The sentence of the court is that the defendant, William Henry, 
alias J. J. Smith, alias John Andrew, alias E. E. Turner, be im- 
prisoned at hard labor in the South Carolina penitentiary, at Co- 
lumbus, for the term of twelve months 

CHARLES H. SIMONTON, 

Dist. Judge U.S. for Dist. of S. C. 
2b Order on Motion to (Ju ish the Indictmeni. Filed Sepl L 3th. LSS6, 
THe UNITED STATES OF AMERICA, 

lVestern District of & (wn 


THe Untrrep States vs. WILLIAM HENRY. alias. &e. 
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such an amendment would be granted under the operation 
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of sect. 1025 of the Revised Statutes. 


Each count in the indictment is a separate and distinct charge 
and must stand or fall without reference to other counts In the same 
indictment. 

The very lucid and able argument of the defendant's attorney has 
satisfied me that the first and second counts are bad and must be 
stricken out. 

The first count does not state the un! iwful artifice or device, hor 
is there anything in the count which discloses it. There 
charge that he either opened a correspondence or incited corre- 
spondence. The count in effect only charges that he received a letter 
making an unlawful proposition. | 

The second also omits to set out the unlawful artifice or device. 
The letter, the foundation of the charge, is not set out, nor 1s it 

stated with sufficient certainty when the advertisement upon 
25 which the charge of inciting the correspondence was pub- 
lished, nor what was the character of the advertisement. The 
defendant might prepare a full defense for an advertisement appear- 
ing in one paper; he might be met by evidence of an entirely 
different advertisement in another paper. I think that these defects 
make these counts bad, and that an amendment making them good 
+) 
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may Opt rate asas irprise Upon thi dé I nd unt and perhaps change 
Line eharact r, or al least th loree, Ol Li offences charged. 
[ am not so well satisfied upon objections to other counts of the 
indictment. and to some of them at present | see no objection. 
It is ordered that as to the first and second counts of the indict- 
ment the motion be granted sto the other counts it is dismissed. 
1S Sept LS56 
(S’o’d) CHARLES H. SIMONTON. 
UNITED STATES OF AMERICA, District of South Carolina 
In the Distriet ‘ rt 
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Endorsements: U. S. of Ameri dist. of So. ¢ st. district 

The United States vs. William Henrv. a &e. Order on motion 
to quash 1 ndictment. Filed 13 Sept., 1886. E. M. Seabrook, 
Prac Tr aR: Cony 
30 Toe Unirep STATES OF AMI . 

Thistrict of South Carol 1 an thee West. Dist f 
Dist. Court. August Term 
foe U.S Ws. HENRY 
Indictment under section 5480, R.S. U.S. 1st indictment. 

And now liter veradl¢ and be more sentence, comes the said di - 
fendaut, William Henry, and prays that judgment herein be 
irrested, and for cause says 

As to the 4th count 

Kirst. ‘That the matters and thi os sel forth in the 4th count of 
the said indictment do not constitute any offense against section 5480 
of the Revised Statutes U.S., under which the indictment was filed 
in this case. because there Is no allegation in said 4th count that the 
defendant incited the writing of the letter alleged therein to have 
been rece lV ( by him. 3 
Second hat the only proof of any 

case cousists of a circular letter, 
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The sentence of this court is that the defendant, Wm. M. Henry. 
be imprisoned in the South Carolina penitentiary. at Columbia. until 


4 


the first day of October, A. D. 1887 


~ 


an ¢ wi 
April 9th, 1887. 


Kndorsed: United States of America, dist. of South Carolina. 
fourth circuit. In ecireuit court ¥ United States vs. Wm. M. 
Henry. Appeal from dist. court. Order reversing sentence of 
dist. court. Filed Ap'l 4%, 188/ J. kk. Hagood, C. C. C. U. S.. dist. 
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foregoing thirty-nine (59) pages is a true copy of the original record 
now on file in my oftice in this cause 

Given under my hand and seal of said court, at clerk’s office, in 
the ¢ itv of Charleston, S cz. this Jun Ist. ISS7. 


Seal U.S. Cireuit C District of So. ( 


J. E. HAGOOD. 
ys beige. a DD f of NV pi 


5? Kndorsed: United States of America. dist. of South Caro- 
lina. fourth eireuit. In the ecireuiteourt. The United States 
vs. Wm. Henry. ‘Transcript of record Exhibit “A.” 
, i 


4 [LINITED STATES OF AMERICA, 
District nt Nowth ¢ Y: 


In the United States District Court. 
Tue Unrrep Srates vs. VW. M. Henry, alias, &e 


CLERK'S OFFICE. 
|, Ephriam M. Seabrook, clerk of said court,do hereby certify 
that the within indictment, with the endorsements thereon, is a true 
copy of the original now on file and of record in my office. 
Given under my hand and seal of said court this tenth day of No- 
Vi m ber. A lL) LSSb, it Charleston, - % 
[SEAL. | ke. M. SEABROOK, 
| : CHDcus.gs Cc 
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“ offenses tothe number of three when committed wethin the 


“same six calendar months; but the Court thereupon shall 
“ give a single sentence, and shall proportion the punishment 
“especially to the degree in which the abuse of the post- 
“ office establishment enters as an instrument into such fraud- 


ulent scheme and device.” 


This paragraph modifies.the first paragraph of the section. 
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Lhe indictment, information, or complaint, may severally 
“charge offenses to the number of three when committed 
“within the same six calendar months. 

It is submitted that to “ severally charge three offenses in 
one indictment is the legal equivalent of indicting a party in 
three separate and distinct indictments; each indictment 
charging .one offense, and, afterwards, consolidating such 
three indictments, so as to make one indictment containing 
three offenses; so that, when the offenses are committed 
within the same six calendar months, the District Attorney 
may indict three times, being required, however, to include 
the three charges which he may select as the basis of prose- 
cution in one “indictment,” “information” or “ complaint.” 
This construction is borne out by the language following 
limiting the power of the Court as to sentence. 

‘But the Court thereupon shall give a single sentence, 
* and shall proportion the punishment especially to the degree 

in which the abuse of the postoffice establishment enters as 


‘‘ an instrument into such fraudulent scheme and device.’ 
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, — , . . : ‘ ‘ a ee ° , fam 
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that a party may be convicted, as to al] the offenses, upon an 
indictment severally charging three offenses, yet the Court 
can give but “a single sentence "—thus, practically, making 


unpunished and unpunishable two of the offenses of whicl 


the party may have been convicted. Now, if the party stands 
guilty of two offenses severally charged, for which the Court 
is restrained by the Statute from awarding punishment, 
where’s the logic, under the Statute, in the District Attorney 
going to work to indict and try a party for some more offenses 
committed within the same six calendar months, when he has 
been already convicted, under the first indictment, of two 
offenses severally charged, for which the Court, by the Statute, 
cannot award punishment ? If the Statute had intended that 
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more than one sentence should be imposed for offenses com- 
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mitteo within the Same six caliendal months. if would not 


nave limited the Court toa singie sentencs —If would, In 
7 ' } * | io oF 1 . f on + ’ _o 
this regard, have been silent, But the Statute goes further; 


it furnishes to the Courta rule. or test. Dv which the punish- 
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shall proporticn the punishmen yecially to the degree in 

which the abuse of the postoffice establishment enters as an 
‘‘ instrument into such fraudulent scheme and devi 

How is the Court to ascertain “the degree of abuse of 
the postoffice? From the three offenses severally charged ? 


from th whole evidence—how lone the partv: had been 


} cf 4 — ee } ' i» —— niin ee : 
number ottra idule nt letters and circulars sent and received 
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rne size of nis d uliv matt: the number ot! tetters containing 
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anisW rs to nis fraudul nt circuliars-—s ized bv the authorities 
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in S Illa Ox and Nnouse: and, in snort. every fact pearing 


on the fraudulent business, its extent and duration, and, tn 
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the language of the statute, showing “ the degre in which 
' . ae . * * ‘ 
it abused the postoffice establishment. From the foregoing 


it seems clear that not every act should be the subject of 

indictment, but only a sufficient number to meet the proofs 
ss gl , . 

and ensure conviction. viz: “ three. when committed within the 


Asto all other acts and facts. thev should simply bea 


guide and light to the Court in “ proportioning the punish- 
ment’ within the limitation prescribed by the statute; and 


the sum total of this punishment was “ thereupon” to be in- 


lf the construction put upon this act by the Court below 
could prevail, the party might be indicted a hundred times, 
with a maximum punishment of one hundred and fifty years 
risonment and fifty thousand dollars fine. 

Such a construction, we submit, would be repugnant to 
humanity; and yet it is the logical result of indicting the 
petitioner twice, as was done in the Court below; for, if two 


indictments andtwo sentences for offenses committed within 


all 


te a 


’ 


the same six calendar months can prevail, why not an indefi- 
nite number ? 

As having a direct bearing on this discussion we quote the 
language of the Court in the case of ‘‘ The United States vs: 
“Timothy O’Callahan,” VI. McLean, p. 598: “I should be 
“extremely reluctant, where an offense was committed under 
‘a law in several distinct ways by the same transactions, to 


“holdthe defendant punishable under each. This would be 


“ contrary, it seems to me, to the genius of our laws,.and the 
‘* humanity which characterizes them 

And, again, in a more recent case 

“ It is to prevent such an application of penal laws that the 
‘rule has obtained, that a continuing offense of the charac- 
“ter of the one in this case can be committed but once for the 
~ purposes of wndictment Or pri S€cuULiOnN Prior flo the time th pros- 
‘* ecution ts instituted.” In re Snow, 120 U.S., p. 282. 

The whole question is here discussed, and a number of 
cases cited, amongst them the case of Crepps vs. Durden, in 
which Lord Mansfield gives the test of whether a crime, 
which may be committed by several distinct acts, is continu- 
ous or not. He said: 

“ Tf the Act of Parliament gives authority to levy but one pen- 
“ alty, there is an end of the question ; for there ts no penalty at 
‘common law.” 

And, again: “ No case ts cited where what has been done in 
“the present case has been held to be lawful. But the uniform 
“ current of authority ts to the contrary, both in England and 
‘in the United States.’ 

In addition to the above, the Circuit Court of the United 
States, for the Western District of Wisconsin, has passed 


upon this identical section (5480 of the Revised Statutes 
United States), and adopts the construction for which we 
contend. We quote from the charge of the Court to the 
jury: 

“It appears, from the evidence, that the defendant has once 
“ before, at the last June Term, been before this Court ona 
“ similar charge, the offense alleged to have been committed 
“in March or April last, and that he plead guilty to the in- 


“ formation, and was thereupon convicted and punished. As 
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From the foregoing, we submit that it has been shown that 
the Court below had no right to entertain the second indict 
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ment and impose a second sentence for offenses committed, 


and charged to have been committed in the said second in- 
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in 4‘ ii ii i i i ii 4 it ~ 4 Litt ] ’ 

‘ ® rs 
lurisaiction 1nd. 1nasmuci { irst entens of twelve 


} ; , -_ ee 7 - 1, . te | 7, , ; : — : ’ > ee 
montns imprisonment in the Lo nbia Penitentiar, expired 
‘ . - ‘ yy y 47 » = - 
7 on the Ist dav oft VUctober. 1587. and N second sentence of 
(2  * ‘7 . *% se ry i ‘7 rT ry 5 ’ _ ’ > od 
fifteen (T} mnths iWnoOrisonnieni it) Lil i nit ntiary ai Albany, 
State of New York. is now being enforced, the petitioner is 
> itlan 4 hj : ro les }, 1 .¢ ; ’ » Sr , wo Ae 
entitied LU) ris af mecay U\ Vit ri j f) 2 fd. 
. fi) ace abet! . _ , i. — 
The following authorities sustain this position 


Article V.of Articles in Addition to. and Amendment 


of Lhe Constitution of the U.S 
Revised Statut is te 7S 1-70 
kx parte Milligan, 4 Wall, . 843 
Ex parte Lange, 18 Wall, p. 163, 178 


29 Fes 2 7] | larke. OU. S p. OO. 422. 
fea part Yarbrough, 110 U. a p. OST, 600. 


ix parte Wilson, 114 U.S., p. 417, 420. 


in re Snow, 120 U. S., p. 274, 287. 
Ex parte Bain, 121 U.S., p. 1, 14 


In every one of these cases it was distinctly decided that, 
where the inferior Court exceeded its jurisdiction, or power 
of sentence, the writ would issue. 

The principle is well stated by Mr. Justice Blatchford. 
eq in delivering the opinion of the wzanimous Court in the case 


of 2 re Snow, above cited, at page 285 (120 U.S.) “ Not 


flict a punishme: 1 resp 
victions, but as the want o ears on the face 
4 of thi dgement, the « taken on /adbeas 
‘ 
‘is, when the senten nt 1c of the convic- 
— tions 1s s yucht to D iI 
In conclusion it is respectfully nitted in the language 
of Mr. Justice Miller, in | | ibove cited, at page 40 
178, (18 Wall ‘There is no t i duty of a Court 


‘than, in a case properly before it, to maintain unimpaired 


nal 1 ts of the individual 


ee 
os 
— 


‘those securities for the p 
which have received for ages t] nction of the jurist and 
narrow or illiberal 


= 
— 
/ 
— 
— 


“the statesman: and 
* construction should be Fiven | words of the funda- 

mental law in which they are emb 1. Without straining 
‘either the Constitution of the United States. or the well set- 
“tled principles of the common we have come to the 
‘conclusion that the sentence of the Circuit Court under 4] 


7 which the petitioner is held a prisoner was pronounced 
without authority and he should therefore be discharged,’ 
SAAC M. BRYAN, 
for Petitioner. 
Greenville, S. C., October 21st 
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TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1586. 


No. 1101. ‘4 


J. D. COX, PLAINTIFF IN ERROR, 


THE WESTERN LAND AND CATTLE COMPANY (LIMITED). 


CIRCUIT COURT OF THE UNITED STATES FOR 


IN ERROR TO THE 
‘OF ILLINOIS 


THE NORTHERN DISTRICT 


FILED OCTOBER Y, 1886. 


4 geen 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1=sG6. 


No. 1101. 


J. D. COX, PLAINTIFF IN ERROR, 


THE WESTERN LAND AND CATTLE COMPANY (LIMITED) 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF LLLINOIS 


INDEX 


f exceptions . ' 

x stimony f James A. Fo 
J. D. Cox me 
James W, Plumb 
James A. Forbes , 
James W. Moad ._. 


JUDD & DETWEILLER, PRINTERS, WASHINGTON, 


J. D. COX VS. THE WESTERN LAND AND CATTLE CO., LIMITED. 


Pleas in the circuit court of the United States for the north- 

ern district of Illinois, held at the LU nited States court-rooms, 

in the city of Chicago, in the district aforesaid, before the Hon. 

Henry W. Blodgett, district judge of the United States for said north- 

ern district of Illinois, on Monday, the tw nty-fourth day of May, in 

the adjourned May term of said court, in the year of our Lord one 

thousand eight hundred and eighty-six, and of our Independence 
the one hundred and tenth year. 


WM. H. BRADLEY, Cler. 


NORTHERN District oF ILLINOIS, ss: 


THE WESTERN LAND AND CatrLe Company, Limited, 
Us. 
JAMES W. Priums, JAMes W. Moap, James D. Cox, Tue Unron 
STOCK- YARDS AND TRANsIT CoMPANY, and Jesse SHERWOOD. 


Replevin. 


Be it remembered that on the twenty-second day of June, 1885, 
came the plaintiff, by its attorneys, and filed in the office of the clerk 
of the circuit court of the United States for the northern district of 
Illinois, at Chicago, in said district, its pracipe for a summons, and 
also at the same time filed its bond for costs in said entitled cause: 
which sald precip and bond are, ir Spe LIV ly, lt} the words and hig- 
ures following, to wit: 


2 [Jnrrep STATES OF AMERICA. 
Northern District of Illinois, } 


Oo « 
eve? 


In the Cireuit Court of the United States for said District, to the 
July Term, 1885. 
THe Western LAND AND CATTLE Company (Limited) 
v, 

J. W. Plums. — Moprs, Tue Union Strocx-YARDS AND TRANSIT 
CompANY, ROBERT STRAHORN, FRANK R. BAKER, and Jesse SHER- 
Woonrd. 

Replevin. 
The clerk will please issue a writ as above. and obligt »_ct— 
7 McCOY, POPE & McCOY. 
Plaintiff's Attorneys. 
To Wm. H. Bradley, Ksq., clerk. 


(Endorsed:) Filed June 22, 1885. W. H. Bradley, clerk. 
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J. D. COX VS. THE WESTERN LAND AND CATTLE CO., LIMITED. » 
ey | — 1 oy ] . a " +} + )e) . ° 
Subscribed and sworn to before me this 22d day of June. A. D. 
1885. 
| ] ' ‘ ° 
SEAL. | CHAS. B. McCOY. 
’ ; 7 " '* . 
Notar } f f yi ty. [llinois. 
a. . ‘ ys} , ‘ -_ ‘ . r> =— . 
Endorsed Filed June 22. 1885 W. H. Bradley, clerk 
? . ’ . " os 
On the same to-day, to wit, on the 22nd day of June. 1885. there 
, . 7 } i. $& . . | ’ 
issued out of said clerk’s office aw pievin in said entitled 
CUHUS* which said writ, together \\ i} return of thi marshal 
| = ‘ } > . » . j ; y is 
Lnere il tach ad are it the words Lridi | CS IoOlLlowing, to will 
. ‘ . * ; , j . 7 , 
(5 Cireulit Court of the United S ; of America. Northern 
District of Illi 
r;* . - . ’ , ' j | 41 ,* 
Che United States of America to the marshal of the northern dis- 
- ; 1] ~ . 
trict of Illinois, Greeting 
» a ° } ; ail . ; ~ 7 } : 
Whereas The Western Land & Ca (‘ompanv (Limited). plain- 
ak . ’ ’ »] ’ y ’ , a 
tiff, complains that James W. Plun es W. Mode, Union Stock- 
4 _ 7 4h : . , . te _ ry. l. . 1 } 
Yards & Transit Company, Robert St: , rank A. Baker. and 
‘ 
s% ‘ , ° ’ ’ . » fr. 1] Y 
lease rit rwood cit ic naants, Lilli iLwiul ’ I Wrohg Lliiy have LiKe a 
’ ’ . } . 1} ~ } } ’ } “he 
and do detain the jOlnoWlINGE dese eq as and chattels, to wit: 
} a Sa } ’ 
One hundred and thirty-five head of ¢ do-Texas steers. branded 
“10] " | h r brand +] . } } ' +} ncn? I Inlliar ‘ 
H . til OLne! Oraunas, LO Liat Val it \ Lrnousand Liv ius Hie 
— cents 
the Tore we command Vou that I ~ d pia ntti shall rive 
} . . ‘ ’ — ’ Bs . 
vou bond, with good and suthcent si 1 double the value of 
t! | , } | ’ ] ’ ’ | . he ¢ . ‘+ : > 
hive said yroods and chattels, as requ w, tO prosecul its suit 
. ' ' }; mal j . ‘ ' ] : , tuk , 
in this behalf LO etlect and without | ' ind LO TAKS eturn ol 
} } } } a « j ? 2 a - ; : 
the said woods and chattels, 1f return | reof shall be awarded, and 
: } ° , . i , +4 ’ 
to save and keep you lirmiess in re} rFsaid goods and chattels, 
s % , j ~ P ; *.. 1 - + ' 
vou cause the said goods and chattel! replevied and delivered 
7 1 1. '% f] _ 1 ¢ ] 1, ’ nel >, rey? vr) ry , ‘i, cy | 
LV) sal it piaiciy Wit IOUT cif may thats J et You SULLLILiat ‘ Liit ‘ele | 
. ; . . » , * 
defendant to be and appear before 1 enit court of the United 
. ’ } . - > . i 1 il. ’ . ] . ' } 
SLALLes ior the northern GIstrict oO] | = Geen Lri@ TPs (iii \ OT tne 
| ® , } - \ ¢ ? , of | ‘% 8 +] » * 4 
next term thereor, to be hoiden a e court-house, In the city Ol 
(Chicago, in said district, on the first 4 v of July next, to answer 
said plaintiff in the premises 
ee J, dt] en ee enema 
And have you tnen ans ronere With ah endorsement 
thereon 1n what manner you shall hl cuted the same, tog the 
° , ?} ) : ] - \ ii 
with Line bond whoich vou 3] tit fay tit LHe S (1 DIAINLIT As 
. . 
y } } h y > = 4 
before CoOnMImMAaAnaGed, VDETOFe CACCULINY . ' 
’ } > T on * 4] ee : 
Witness the Hon. Morrison R. \W lustice of 1 Supreme 
’ ’ : ] : ; ] ae « 
Court of the United States of Chicago a said, this 
’ , , ’ } ‘ . ] , 
°°”) dav of June, in the vear thous | eight 
. \ ? ’ ‘er 
hundred and eighty-five, and of ¢« e t LO9th year 
oe ' H. BRADLE 
SEA] Vv. H. BRADLEY, ¢ 
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J. D. COX VS. THE WESTERN LAND AND CATTLE CO., LIMITED . 


5 } : 
U \ wards, to wit : \ f 
’ Nay Ty, ’ ’ ~ ; ~ “~ Th e ‘ 
y 
; \\ 
Man rs tiereol | Sula ¢ t Ait ’ 
, > > , ; 1} . ' 5 
» ' ‘tis ‘ + ' \\ » \\ 
—~, my 
fj 


Tue Western LAnp & Ca (o.. Limited 


. 7 P _ 
Moad, to make a we. OX narty dete 
cy wwlevin bond cok. al : =e, on6.. Baw 
onea new repievihh DONG WILT Lilt \rsiiai in i tue yond 


, : 
heretofore given him 1n this cause 


t 
“ae, 


7 . | - ? _ -. “— 
Now come the parties, by thet 3s, and, on motion of thi 
’ . 
] fey | rT } +] ’ r? ’ ‘ = ° ; ’ . a ; ; 
tacit idl rPhiS »\ if) LiL ivy ' i ~ ‘ ' \ i] CCl if) | ‘ ~ 
’ ; } he ; i thy yyy ryat ) yy) ’ ‘ ’ +} 
(ieciaPra i thee : A wiit ii ibid, O8] ii? i it 
- o } ’ . « 
’ . 4 ’ t , 
paint it. DV Its rLOorney . 38 I 1s cause De adism ssed 
‘ +i i ’ ’ ; \7 ' \ 1} , or) ?) } | ’ 
— ’ if (leit it] i} ii j > i ‘ is rivel tit Priel i- 
. ; ' 
7 | ‘ 
titi to amend the papers DY chang I (>) James \W Mod 
+ 


— ——+* 
/ 
c 
a » 


. ’ . + . , . ’ : ‘ -~ : 
. “tn? ' ; Pyrryt 7. 3 
Afterwards, LO Wit, On thi Lord ; LOO ' LTiie ‘ piadili- 
tiffs. bv their attornevs. and filed i) : ae a sf 2 Se 
itis. DV thelr attornevs, and nied 1 Salad Cierk S once ther deciara- 
= ; han ; 4 ‘idl } ,y? | | ’ " - 
Li)? sabiti ULILUICt ‘ iat ‘4 Ul = & i Oras 
’ ’ * ; 1] ‘ me > . if 
i J iis | iOW le, LO Wil 


Toe WerstTERN LAND AND CaTrLeE Company (Limited) 


JamMEs W. Pitump. JAMes W. Mops. James D. 


Cox. THe Unton 
Stock-Yards and Transit Company, Robert Strahorn, and Jesse 
Shi rwood. 


Replevin, $6,000.00. 
James W. Plumb, James W. Moad, and James D. Cox. who are 
citizens and residents of the State of Missouri, and The Union Stock- 
Yards and Transit Company, a corporation organized under the 
laws of the State of Illinois, and having its office and principal 
’ * 
i 


place of business in said district, and Robert Strahorn and Jesse 
Sherwood, who are citizens of the State of 
to answer The Western Land and Cattle Company (Limited), 
1? a corporation organized under the laws of the Kingdom of 
Great Britain, Scotland, and Ireland, and a subject of said 
Kingdom, of a plea wherefore they took the goods and chattels of 
the said plaintiff and wrongfully detained the same until, ete. 
And thereupon the said plaintiff, by McCoy, Pope & McCoy, its 
attorneys, complains: For that the said defendants, on the twentieth 


Illinois. were summoned 


D. COX VS. THE WESTERN LAND AND CATTLE CO., LIMITED. 


the Union stock-yards, in 
chattels. to wit. one hun- 
dred and thirtv head of Colorado-Texas steers, branded “ 101.” and 


' , . i ° } . } 
| . . 4h, attr ' +. 44  ¢ , rea | , t . At 
ovtner Dranads, Ol Line Sala plalnelil, O1 the value of six thousand dol- 
] ] } ] + : +} t } ’ 
| ; | \ 1s> 77 + ' » is. ’ 
ials al ‘ pLAQt , citi Linked Lit <«l Lit ll] ‘ Ce. 
} I | : . ‘ , 4] ] I * , lea) , 7 opty 1] lat '*% | t} 
4 eae: ‘ ~~) ©, ’ Ji 4 Li cl ‘ cit CLILiGALLUS vr Nneiuiis {it mii lie iit 
* 1 ; ’ , ’ . ; ! . . } ; } 7 
4 : ‘ 4 i. i +. +4 . . : . 
YOOoUdS ; ' Cis OF Lne Salad DPiAalutlu LT) i We.: Tor that thie said 
‘ 
t ’ 7 
. ; " +} ‘ 
defendants. on the 20th day of.June, in the vear A. D. 1885, at the 
; " ] ,% } ] ry ’ _ sacl +] . t | rey } ‘y } 
4 ¢ ) io ‘ \ ( FP. ee Line CELE wt <Lit\? SfAlldi, OLIIE I if 18 by chit 
| -* a * I +, 47 + sara . bes l, } a] ° + 
Cl = | 1 SHIG DPILALTNOLILS uo VW Olit mndred and toirvyv- 
‘ 
L3 ve head rodo- Texas s inded “ 10 ind other 
5 j , 1 , ‘ , , > ' ’ } 
: . 5 ’ | 5 , y 5 
rh ‘ i ‘ Vii i ' — \ wid «4 H i | } ibis Wi Pil ta \ 1a" 
: 4 
bul i\ 4 
. i} } j 
\ \ . } 7 | 7) Hy \ =~ 7 
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SUIiL, CLUd, 
McCOY, POPE, ann McCOY, 
Plaintiti’s Att’ ys. 


(Endorsed:) Filed July 3d, 1885. W. H. Bradley, cl’k. 


On the same day, to wit, on the third day of July, 1885, came 
Charles B. McCoy and filed in said clerk’s office his affidavit in said 


entitled cause; which said affidavit is in the words and figures fol- 
i¢ . 


> ~——s ~ 


amen 


J. D. COX VS. THE WESTERN LAND AND CATTLE CO., LIMITED ‘ 


1S Affidavit for Repl 
Unritep STATES OF AMERICA, } 

Northern District of Illinois. } 
In the Circuit Court of the United States for said District, to the 

July Term, A. D. 1885 
THe WESTERN LAND AND CATTLE Company (Limited) 
i. 
James W. Prtumr. James W. Moap,. James D. Cox, THE UNION 
, ’ , ; 


, 7 re " . ’ 
Slo ice} ards and l'ransit (ompanyv. irobert Strahorn. and Jess 
. . 


: ’ 
sHnerwood 


» 7 7 
Rey >) : isi? . . ~ f+ int 
>» «&*, ’ = see eee = 


_ -\ ' 
s D). Cox, tw \ . < 
~ ~ ~ ~ 
~ Miss 
, ~ > = . \ 
\ ‘ \ 
2 W. Moad. is . 
~ \i . : , ; 
~ NK : ' ~ \lis 
\nd er Says 
CHARLES B. McCOY 
Subseribed and sworn to b 3 %d dav of July. A. D 


CHARLES E. POPE, 
Notary Py hie. 


od 


(endorsed :) Filed July Sd. LSSD. W H. Brad 


' ] lie 
CY. CiCr hk. 


Afterwards, to wit, on the thirteenth day of August, 1885, came 
J. W. Plumb and J. D. Cox, by their attorney, and filed in said 
clerk’s office their pleas in said entitled cause; which said pleas are 
in the words and figures following, to wi 


¥ / (tis. 


UNITED STATES OF AMERICA, 


‘ . e se * . 
A rthern District OT / LNOTLS, ; 


| +" , ‘ y | ’ . ] ; : , > 7 ] ' $+ ees 7 ; 
In the Cireuit Court of the United States for said District, of ft ie 


Ture Western LAND AND CATTLE Co.. Limited, Plaintiffs. 


Jawres W. Prune ef al... Defendants. 


And the defendant, James W. Plumb. by R. A. Childs, his attor- 
ney, comes and defends, &c., when, &e., and says that the said first 


S J. D. COX VS. THE WESTERN LAND AND CATTLE CO., LIMITED. 


— > 4] ata darlarati } 2 ‘s there} : ; 1 j 
count of the said declaration and the matters therein containe 1} 


ie same are above set forth. are not suflicient 


in law for the plaintiff to maintain its aforesaid action, and that he. 


. ’ ? . ’ } ? : ’ . " ; 

the said defendant. is not bound by law to answer the same, and 
- % sy #5 

int O| A SUID 


] : Beas *% ; * 
this he is ready to verify. Wherefore. for w 


its aforesaid action. XC. 
And the defendant shows to the court here the following 
1S causes of demurrer to the first count of the said declaration— 
that is to my-— 


ry” > . , ’ } . ‘ . a . , — ‘ . . 
That the said count is double, for that it presents two causes of 


i 


action, alleging at once the wrongful taking and the wrongful de- 
. . . ’ ; ’ ° ° , 
Lalning ol} the cattle, goods, and chattels therein deseribed : and also 


? ° 7 | } ] ] : . . . . . : . 

that the said first count ol the said aqaeciaration 1s 1n othe respects 
‘ “yt : ‘ss 2. 

uncertain. Informal, and lnsuniciel 


be 
By R. A. CHILDS, fis Alt’y. 
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(nd, for a further plea this behall, the defendant says that the 
] sett . > £ = } \ 7 | r° Ts. ered Tis ’ ’ r)? by : 
pian bk UU i BiQ?D ULF EEN Po ch iLPi Coatits « ViVPli ahacat iS i Lie Sala 
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in the said declaration mentioned, to the extent and number of 
fifty-six head thereof, at the said time when, Xc., were the property 
of him, the said defendant, and not of the plaintiff, as by the said 
declaration Is above supposed ; and that the said cattle, goods, and 
chattels in the said declaration mentioned, to the extent and num- 
ber of seventy-nine head thereof, at the said time when, Xc., were 
the property of one James D. Cox and not of the plaintiff, as by the 
above cle claration is supposed, and this the said defendant is ready 
to verify ; whereof he prays fudgment, &e. He also prays a return 
of the said hifty-six head of the said cattle, goods, and chattels to 
him, and seve nty-nine (79) head to said Cox, together with his costs 
in this behalf, according to the form of the statute in such case 
made and provided, to be adjudged to him, Kc. 
By R. A. CHILDS, 
His Attorney. 


7 cient first 
Y } ) } : } ’ s : 
count nthe sald aectiaration mn this bengal, the cl fendant pravs 


: ] ] l, } asees ] Dyce pone ae ~~ 
lMudgment, and that the PAIN may be barred from maintaining 


| 
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() Fourth Pp) 


, : ; — 
And, as to the third count of thi “Ald dectiaration. the detenaant 
j _ 
7 


Says that he is not guilty of the Sup Seu grievan : voovVe 1 
the said third count laid to his el ror ranvy or either of them, in 
manner and form as complain int has above in that Count Con) 
plained against him, and of this the defendant puts himself upon 


the country, Ke. 
By R. A. CHILDS, 
Hlis Att'y 


} 


And thie said plaintifl doth the lik 
By McCOY, POPE & MeCOY, 


} : Pe ; 
/ mintiti s Attorneys 


Endorsed: Filed Aug. 13. 188). Wm. H. Bradley, elk 


21 UNITED STATES OF AMERICA, 
North ri Lristrict of [llinois | : 


In the Cireuit Court of the United States for said District, of the 


Tue WrsTERN LAND & CaTTrLE Co.. Lt’d’. 


¥ 
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aforesaid Action, XE And the MOLCTIU SHOWS tO ic court 

t)e) | t] | : . " . I % . ’ } +, . , " . .* ’ a] 
as we here the following causes of demurrer to the frst count of the 


suid declaration—that Is to say: 

That the said count is double, for that it presents two causes of 
action, alleging at once the wrongful taking and the wrongful de- 
taining of the cattle, goods, and chattels therein deseribed ; and also 
that the said first count of the said declaration 1s In other respects 
uncertain, informal, and insufficient 

By R. A. CHILDS, 
liis Att'y. 
Second Plea. 


And as to the second count of the said declaration the said de- 
fendant says that he did not wrongfully detain the said cattle, goods, 
and chattels in the said second count mentioned, or any or either of 


2—1101 
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’ . n ° a . — 
: . ‘ _ ‘ ._ ‘ . . | P \ fy } . 
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By R. A. CHILDS, 
His Attorney. 
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aid amended first count of 
wrong and injury, 
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Lie il 
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Plaintiff's 
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leave of 
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THe Union Srock- 


Jesse Shae 
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A. Childs, his 
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when, «e., 
chattels 
them, or any 


1 
ADOVe 


CHILDS, 


Attorney. 


Vie 38 

Attorneys. 
the court here 
says that 


aforesaid 
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“ause he says that 
Land and C; 
Yr as by the said decla- 
said defendant is 
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ready to 
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—" 
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“ 
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Lit said plaintiff ought LO have 
rainst him, the said defendant. 
By R. A. CHILDS, 

lis Attorney. 


endorsed wit Oct. 1 ISSS Wm. H. bradley, clerk. 


Afterwards, to wit, on the 28th of April, 1885, came the plaintiff, 


by Its altorneyvs I | said clerk s ofhics Its replication LO the 
ry a2e03 . which said replicati 
pieas Or Lie ¢ I ~ = rCnLILICd CAUSE: Which Sala rep ation 
a : 
isin the v na rures following, to wilt 
‘> > é 
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. . ' 2 ' , , : , 
. : ‘ . > > | > ~+5 4) | eis “~) » : ‘ ] 
the amended first count of plaintifl s declaration on Uctobe Mth, 
* 


- . . . : : } > 4} } ’ +? : 
; Ps ’ % + . 3 ¢ { >. 4 
LSSo, pleaded, and as to the pleas of the defendant, James W. Plumb, 
; 


SOCK na ana fourth al OV pl ade d. and where of said cle f ndants 
29 have put themselves upon the country, doth the like; and as 
to the second pole . of said deft ndant, James D. Cox, on UOcto- 
ber 19th, 1885, pleaded, said plaintiff says that it, the plaintiff, ought 


not, b\ reason of anything ee that plea alleged, Lo be barred from 

having its aforesaid action, because it says that there is such a cor- 

poration as the Western Land and Cattle Company (Limited) cre- 

ated, organized, and existing, as by the said declaration is above 

supposed, and of this the plaintiff puts itself upon the country, «ce. 
vy McCOY, POPE & McCOY, 


Plaintiff’s A fiorneys. 


id defendant, James D. Cox. by him 
on August 13th, 1885, third above pleaded, the plaintiff saith that 
it, the plaintiff, by reason of anything in that plea alleged, ought 


not to be barred from having its aforesaid actien. because it savs 
} } } } 4 7 ® : , ; . . . 

that tne Salad Goods and chatteis In thre said declaration mentioned 

at the said time when, c.. were the prope rty of it. the plaintiff, and 


° * 
Ci it baaAiit. 


as he has in that plea alleged, and 
30 this the plaintiff prays may be inquired of by the country, 


By McCOY, POPE & McCOY, 


tg se 
ba t?iiil 
a 


x Attorneys. 
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And as to the plea of the said defendant, James W. Plumb, on 
August 13th, 1885, third above pleaded, the plaintiff saith that it, 
the plaintiff, by reason of anythin; at plea alleged, ought not 
to be barred from having its aforesaid action, because it says that 
the said goods ais chattels in the sa L ck c] tration mentioned at the 


3 : 


' 


the defendant, as hie has ae that ple i allewed. and this tne plaintiff 
prays may be inquired of by ait country, VC. 
By McCOY, POPE & McCOY, 


PlaintitT’s Alton news. 


sald Lime when. etec., were the property ol it. the plaintiff, and not of 
i 


Endorsed:) Filed April 28. 1S86. Wm. H. Bradley. clerk. 


. 


‘> , . } . 4] * es . + - J ~~ . 
ol Afterwards, to wit, on the twenty-ninth day af April, In 
the adjourned March term of said court, 1SS6, 1n the record 
. oe ' ' _ «< ; 
of tie proceed S tnHecreol Ih sald en ed cause, DeToOse Lion. Llenry 
\\ 3] : r? }, be Pa —e ' ‘} Fae ‘ ’ ’ »> f eu" + ‘ 
: PmOUUVELL, GIUSLTIC!I pLicagee iS LLC Oi +\ ClLUryv,. LO WIL: 
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, ' se oe » } ' 
Now comes the plaintiff, by Mess. McCoy, Pope and MeCoy 
; . ’ e ?. | + . ] >» , ’ ° ? 
attiornevs, ana now comes Aso tue cdi Miant, Jumes 1). Lox. by 4 
*7 > F 7 > » . , ° ° 
A. Childs, Esq., his attorney, and upon issue joined herein upon 
’ , 
a 


. 


he plea of said defendant, James D. Cox, by agreement of the par- 
. . ’ . *3 " , . . : . . + 
ties, as per stipulation filed, they waive the intervention of a jury, 


. 
and for trial put themselves upon the court; and after hearing a part 
of the evidence, the hour of adjournment having arrived, it 1 
ordered that the further trial of this cause be postponed until to- 
morrow morning. } 

Afterwards, to wit, on the thirtieth day of April, in the 
adjourned March term of said court, 1886, in the record of 
proceedings thereof in said entitled cause, before Hon. Henry 

W. Blodgett, district judge, is the following entry to wit: 


{dro 
Tue Western LAND AND CATTLE Company. Limited. 
James W. Piump. James D. Cox. ef al. 


. " , 
? wee 

Replevin 
> 


Now come again the parties, by their attorneys, and after hear- 
. . oe ® } 4 
lng the concluding evidence and th irguments of the counsel upon 
the issues herein, the plainuff, by its attorney, moves the court for 
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delivered the cattle to one J. 
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W. Plumb; fifty-six head of them, it was claimed, were sold to 
Plumb and the remainder, seventy-nine head, were delivered to 
Plumb as agent of J. D. Cox. 

Plumb shipped the cattle on the night of the 19th by railroad for 


> 


( hicago, and plaintiff, belng notihed of the removal of the ecattl 
caused them to be replevied very soon after their arrival at th 
stock-vards in this city: a settlement has since been made between 
plaintiff and Plumb in regard to the fifty-six head which Plumb 
claimed to have bought of Moad, and the contention left for trial is 
only in respect to plaintiff's ownership of the seventy-nine head, 
° 4 
which it is claimed had been sold by Moad to J. D. Cox or to the 
Caldwell County Bank of Kings \] tf which Cox was the pres 
ident and active manavgel iis stnatatt Ln ne col 
Lra L between Pp nto ind M . Y . Sui f S44.S6 per 
head, which was to be the amount ti s interes nt pro- 
ceeds 1n each when sold, was i at bv taking S42 as then 
6 value per head when thi ct was entered into : col 
puting Interest thereon a te of 12 per cent. per annum 
to the lst of June, when the cattle were to be sold 
It further appears that for two o1 rs before the cont til 
question was made Moad had been tosome extent engaged in dealing 
in cattle; that he had begun with a few thousand dollars capital, and, 
while at first suecessful, his transactions for a vear or more befor 
the tine this contract was made with plaintiff had been s L- 
able that his original capital and profits had been subst Vy iost 


and for about a year he had been in debt to Mr. Cox, or to the bank 
of which Mr. Cox was president, to an amount between 84,000 and 
$5,000, which he had from time to time secured DY chattel mortga res 
on steers, horses, mules, ete., which he h: 
Rav, Caldwell, and other counties in Missouri: that notwithstand- 
he had SO mortgaged such live Si ck Moad had, without the 


? . ’ _ ; » Ss } 
knowledge or consent of Cox, sold the steers, which were the most 


valuable and available portions OL tiie property covered bY such 

; , . : — Le 4 : 1 .} oat ne] 
mortgage s,and applied the proceeds to h -own use,and aboutthe 2th 
Ol February. 1SSS, Moad madea new ec jittel mortgage upon the cattie 


now 1n question and oth rftlarm stock to the Dank to secure HIS note 
, 
‘gt 
‘i 


{ 4 
| 
° ~sase ; } 7 .>™ ; | . 7% : 
of 866.60. dated February 27th. 1SS5.and another note for $3.633.50. 


1SS4 (which last-mentioned note had been secured 
] 1 


7 " ’ , & 
dated October 3 , 
’ 

chatte mortgage on the steers W 


| 
t} 
No monev was paid by Cox or Lne DaNnK to Moad at Lne time this 


| : ; ‘ j ‘ ee > ? = = ie oe fl + . 4) . 
chattel mortgage of February 27, 1SS5, was taken, but it was eithe 


—— 


at that time or afterwards verbally agreed between Moad and 
37 Cox that when the cattle were ready for market Moad should 

ship them to market in Cox’s name, and that when sold tl 
proceeds were to be appli d Ol) the | Lceaness due from M d LO 


the bank. 
It also appears, I think quite satisfactorily, from the test! 
Pp} 
mony of Mr. Cox that he knew of Moad’s financial embarrass- 
ment, and I am also satisfied, from the testimony of Moad and 
Cox. that Moad understood or knew he had made himself lhabl 
to a heavy penalty bv selling the steers after he had mortgaged 
i _ ae | ‘ 
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them to the bank, and that his only hope of escaping punish- 
ment was-by in some way satisfying the debt due from him to 
the bank—that is, while there is no direct proof : the case that 
ther Cox or any one in behalf of the bank made a ly direct threat 


? 
; 
ft prosecuting Moad for selling the steers he had na Sha “dl to the 


‘ 
I ank, yet It 18 Quite ciear from thr proof that Moad acted upon the 
assumption that he was in peril of such prosecution unless his in- 


c 


debtedness to the bank was paid. 
t 


It further appears that the cattle in question were kept for a couple 
of ase after they came into a? possession upon his father’s 
» : e , ¥ , . } . . . 
farm in Caldwell county, Mo., and were then moved to a farm in 


Moad’s possession In Ray Co., where they were at the time the chattel 
mortgage of February 27 was given, and where they remained until 
they were driven to the railroad station for shipment 

It is ¢ lear from the eet that neither Cox nor the bank ever ad- 
vanced any money to Moad after he came in possession of the cattle 
in question, and hat = tg transaction between Cox. the bank. and 


\I — — +} } wy amr? r) yf f foyry ‘oT mittie 
Nioad was in eect an agreement to turn over these catti ; 


<i — 
. Ae ] - AS ) tn ol By ] ee ;* a " | » bs 
> or the proceeds oF them, to the Dank, or to UOX Ior tir ank, 
. . ’ ’ ’ ‘ ' , 
In payment oF an antecedent debdt due Irom Mi ad to the 
; . 


bank. 
lt is claims dd by defendant that the contract by tween plaintiff and 
Moad, when consid red 1) the riit of the accompanying facts, must 
be treated as a sale of the cattle to Moad for $44.86 per head, to be 
pa id when the ecatt le were soli |: that Moad was, in effec — he pur- 
chaser of the cattle, to be paid forat the price named by ie first of 
June, or when the cattle were sold and the proceeds realized. 
Upon its face oe contract purports to be a feeding or agistment 
contract. The cattle were to be marketed by the plaintiff; Moad 
was to recelve ior his com pensation ior ie Care and feeding of the 
cattl yall th e net money = Zed by pla tiff from the sale of the 
cattle over $44.86 per head, and I see wes in the conduet of the 
parti - either before or ae r the contract was made, inconsistent 
with the plain meaning of the contract. Itis true that the proof 
shows that Moad wanted to buy the cattle and plaintiff put a cash 
price Upon them of ae ae per head. Moad then stuted that he had no 
money to buy cattle with, but had plenty of corn and fodder to feed 
them, and proposed to buy them on credit. But plaintiff declined 
to sell them on credit, but proposed to give him a feeding contract, 
in which plaintifi should retain title to the cattle and give Moad 
what the cattle should sell for over $44.86 per head, after feeding 
them to the first of June,and these terms were agreed upon and 
embodied in the contract, the right of the plaintiff to market the 
cattle being fully provided for. It is urged, however, that when the 
e ight head of cattle that escaped between Kansas City and 
839 Moad’s farm were recovered and brought back to Kansas 
City they were, by plaintiff’s direction, sold for account of 
Moad ; but the contract provided that Moad should be liable for all 
cattle that should escape at the yee of S44. SO per head, and 
when these cattle were recovered and | rol ught back to Kansas City 
by a man in Moad’s employ they were properly sold for account of 


*f 
‘ 
¢ 
4 


ler * re 2 


cm ec I a 


J. D. COX VS. THE WESTERN LAND 


Moad. If they had brought more than the stipulated price per 
head the surplus would have belonged to Moad. ‘They did not brin 

any surplus, but there was a balance left due, and Moad paid this 
balance to the brokers who sold the cattle, thus fully ratiiyving the 


sale and application oO! the proces ds 


it also appears that the plaintiff, Irie? the winte r. na occ isIONn 


to borrow some money from a mortgage and investment company 
doing business In Kansas City, and pi i this contract with Moad 
as collateral security, and that a clerk tf the investment company 
sent a notice to Moad in May stating that his note would be due 
June Ist; but the proof shows there was no note given by Moad 
with this contract, and the contract does not call for any specific sum 
of money to be paid | oy Moad. an 7 Lit! ror lh) this notice b irs the 
name of J. A. Forbes. the manager of 1 plaintiff? company, vet it 
is a printed form with a printed signatul and was undoubtedly 
filled up and sent by some clerk Or th investment company who 
knew nothing of the transaction and certainly had no right to con- 


strue or give a spauniliees to xp contra 
It also appears that in March Mr. Forbes, the manager of the 
plaintiff company, wrote ne of hi 
then at Moad’s place, in which he states that he is sorry to 
LO learn that Moad fears he will not make money on the cat 
and suggests whether Moad had not better pick out the best 
and sell them earlier than was first intended, and tl 
duce the expense of feeding and save interest. This reference to 
saving interest defendant claims is only consistent with the assump- 
tion that Moad was a purchaser of the cattle from ~~ and was 
to pay interest on the purchase price. Mr. Forbes, in nyt stimony, 
explains the matter by saying that their cash price for the cattle at 
the time the contract was made was $42 per head. aod was to 
feed them till June first, and have what the cattle brought over 
$44.86, which sum was arrived at by computing interest on the $42 
ry head at the rate of 12 per cent. per annum to June first, and if, 

t his suggestion, any of the cattle were sold before that time, this 
rat te of Interest shouk only | eC compute 7 LO the time whi I} the sale 
was made and proceeds realized. 

The transaction, then, seems to me to be clearly this, and nothing 
more nor less: Plaintiff had the cattle for sale on the Kansas City 
market at $42 per head cash. Moad wanted to buy them on credit 
at that price. Plaintiff refused to sell them to him on credit, but 
On this statement that he wanted LO buy cattle to feed. because he 
had a large supply of feeding material on hand, proposed to let him 
have the cattle to feed upon a feeding contract in which plaintiff 
should have the right to market them, and out of this proposal orew 
the written contract now In question 

I have no doubt that the true intent of the parties is expressed by 
its terms; that it was intended to be as it purports to be, il feeding 

contract, in which Moad became a mere bailee oO! the teers 
4] in question for the purpose of feeding or caring for th aca 
that his compensation for the feeding and care was to be 
what the steers should sell for over the stipulated price per head— 
—l10] 
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— 
pr rson who omit Sa plain duty to set up a clalIm against on who 


has been led by that omission to invest his money in what 
1S lie his vendor had a viel to sell. But, to entitle 
him to such protection, he must have parted with something 
of value; otherwise he is not injured, and such is the spirit, if not 


} } rf . , } ' : | mal > . 4 y) 73 ‘y .) ’ he . 
the letter ol Lone statute, and such has veen 1s unliorm interpreta- 
7 


LIOn 
l) +] lig . by > " ’ ’ | - 4 y) ’ ’ ri sae 
nthe light of this decision, and o more oO: tne same pur- 
€ 
| } ; ’ 
port by the Federal and other State courts, [ am of opinion that the 
a 
} ; 
provisions of section 2507, which protect dona fide purchasers and 
] ‘ ec : ; . ; 7 ] 
creaitors who deal with ‘ill Apparent OWLCrP Ith POSSesSsSION O1 personal 
{ 7T ‘} ’ ly | ? 1 rp | | 1} : ’ w hy s) ryr 
pI pe] YY. OLS apples ) «i f pPEUer' ¥ 4 ¥ . idiSsStl ii? Days i ics 
: i . a 
. } ' 
ent consideration or a creditor who trusts or gives credit to such 


person while in possession. Neither Mr. Cox nor the bank paid 


Ol] Is belng the owner Ol these cattle 
( )} tia ’ yo Vrs ha tue: . | | 7 ar 5 : : rc t 17 tite, ae “sy? 
il viit contrary, there IS WUC ith tlle ICUVU LS bY [USI Litt CULI- 
7 } of. ‘ ’ , : . 
clusion that Mr. Cox knew that Moad was not the owner of these 
, riety 7 , . ’ ° ; , 
catt Che fact that. after he had obtained from Moad the chattel 
py 
, 


> wf io , 

mortgage of February 27 on these cattle, he did not put this mort- 

puge upon record is to my mind a very Suggestive Cll 

ps ; ol r 4] _ \W | : 1; sant if ’ +} le, ? " 

SUPPOPL OF Lhe View tl lat ne relies WHOLLY upon Line AGCVANLLe Ol 

 _ * 

Pe }° — Ld ¢] 

hold he had 1 Upon Moad by son Ol \Mioad’s having soid the steers 
: | ] : 7, . : “ ' , ] i}, ] Bes } > Be , ’ “ 

covered by his former Sst and the dealings between UoOXx 


: - i] e. , " 
Crhned DY his rears oO} a prosecution raconer | ln) OV ANY sSellse O| OVII- 
(ALION 
? , a ; , 7 P >? , , 
I think, too, there can be no dou Plumb, to whom Moad 
7 ’ ’ ’ ’ ’ ’ 
| _ : ' ; t : + . 1 j 
delivered the eattle as agent of Cox ' it Moad was fraudulently, 
, 7 
ana - Irreptitlousty removing tiie CULLIE It Ss Lr ne 
i ~~ " . " . | : 4] ‘| . } 
4 qdid OLSAV 1L1n SO Many words were Was na a 11S 
: , , . . 
‘ ss a ‘ - . ‘ 
manner ot testliving which W ace ISLITN ee VY Ih ihierring 
nel ; . i y ah | lid} + or th ’ yy ’ Lt" t } aid I] : 
much more irom What he alt Lit} Sci} bhati ifony) vh i@ SilLicl. t 
] } , | | | yy ' ’ 8 
was on tne watenh Io! the eattle whnen \ id arove hem inte breck- 
| ! } orl _ = 
inridge, bought 56 head of them with welghing, and in such 
. ‘ } ; ; i< | Ty sie ‘" yo _ ‘ ] >. + bay yur ) . his 
laste as to De OT 1tsell a Daage OFT Iraud, L 11iS VeSLINIOIY as to lis 
: ' ' , 
yen ’ . ‘y -_ cy / P | . ‘ . tur < . ‘y . . 
unscrupulous practices in starving the cattle for water, and then 
allawtine ft] ‘ k | ET gee Pane OF ." cara 4 } ens ior] 
anowing them to arin weavily JUSL VETOTe LoeY Were to ve Welvned, 


stamps the character of the man. ‘There can ibt of Moad’s 
fraudulent knowledge and fraudulent participation in 
tion. He kept the cattle 19 days beyond the term of his contract, 
pore Lf nd ue that he preferred lo so Ke 1) Lnem rather tl 

the then current price, and in the meantime resorted to expedients 
toget Tunnyvhill, the plaintiffs employee, who was at the farm, to leave 
there, and finally, when he did leave, on the 18th for a two davs 
abst nce al Kansas C ity, he made hot haste to ret the cattle shipped 
before Tunnyhill’s return. He knew lh had no right to sell them, 
ind the inference is conclusive from the circumstance that he dare 
not move them while Tunnyhill was at the farm; and yet Moad 
was mnade the agent of Mr. Cox and the bank tos a he cattle for 
them. Acting through agents like Moad and Plumb, and having 
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h ot value for these rattle. Mir. Cox eannot be deemed il bona 
fide purchaser or creditor for value. [ do not think the case comes 


1 no present consideration, nor parted with a dollar, or a dollar's 


‘ 4 | ‘ 
; ° * | : | ? " + : : . . : 
within or is affected by the laws of Missouri in relation to recording 
ittel 1 Mortgages or COnNaILIONAI! titles to personal property, 
~ 4 ? . ? . 
1D s those statutes were only intended to protect those who deal 
1 good faith with a person in possession of such property as 
, 
the apparent « nel 
» = , ’ _ 
The issue is found for the plaintifl 


wenty-fourth day of May, 


it) { j | i = iT ' (ry oO Wit Or) thy | 
in the adjourned May term of said court, 1886,in the record 
. . * ; : : ? , , . . , - 
of the proceedings thereof in said entitled cause, before Hon. Henry 
\V 13) - ‘ i» ’ seve ' +] , & li Tie eeeeas " rye ur ' wit 
' Od , GISLEICI lige, 18 Lhe lolliowiIng entry, to it 


James W. Prump. James W. Moap. James D. Cox, THE UNION 


‘ ’ . - ‘ » 
Srock- YARDS AND TRANsIT COMPANY, and JESSE SHERWOOD. 


' 
Now come the parties, by their attorneys, and the court having 

considered, ; | bel Yr DOW fullv advised upon the matters hereto- 
fore submitted herein, finds the issues for the plaintiff, and finds the 
\ hirtv-h < head 


+ <, } | na 0 82 on 4 : Bi } 
property replevied herein, to wit, one hundred and 1 
I 


of Colorad xas steers, branded 101, and the other brands, in the 
plaintiff and assesses the plaintiff's damages at one cent. 

It is thereupon considered and adjudged by the court that said 
plaintiff have and retain possession of said one hundred and thirty- 
tive head of Colorado-Texas steers, branded “101,” and other 


nds, and that said plaintiff have and recover of said 


; i <i i 
(~~ ® nil lo on 4 - ats — ' . : , ‘ . 
i 4 gagefendants the salad sum or one cent, 1ts damages, together 
; ; : , ’ ii . . 
WILD 1tS COStS 10 tOIS DeNAL! expended, amounting to — dol- 
, . , ° > 
lars and — cents, and that execution issue therefor. 
7 a , ? . 
(on i tt “ (] we) tit lO WihY ‘ xceptlions were taken 
’ , FT nit ?) | 7 . word whirl "se 
<4 4 Wi ‘ ’ ' PLil sete : ‘ Lie Ul record . Wilit il Sills 
- ) Seen 1} 
eA Ce] : WOras ; i Ng ires | Niowlng LO Wii 
‘ 7» >, 
iO Bill of I pt is 
4 


Circuit Court of the United States for the Northern District of Illi- 
nois, of the March Term, 1886. 


WESTERN LAND AND CaTrLE Company vs. PLuMR ef al. 

Be it remembered that on the trial of the above-entitled cause 
before the Hon. Henry W. Blodgett, judge of said court, on the 29th 
and 30th days of April, 1886, the same being days of the March 
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r 
‘ { 


term, 1886, of said court, the. issues of fact having been submitted 


to be tried by the court, without the intervention of a jury, the 
) follow- 


' 


plaintiff, to maintain the Issues on its behalf, introduced the 


me ey ide nce . 


JAMES A. FORBI ks ’ direct examination 
I reside in Kansas city, and I have been the general manager of 
the plaintiff since July, 1882. T ne complainant is a corporation 
organized under the laws of (;reat 13) tain. | was one ol the he 


corporators; have seen the original rticles of Incorporation 


Q. I show you what purports to be a copy of the same, with certi- 
ficates there LO, and ask you to examine that and state whe ther or 
not that wt a correct copy of the original article of Incorporation 
vith the e tificat e of organization on 

A. eg is, SIr. 

- | - si 

The copy of articles of Incorporati dentified bv the witness 
was offered in evidence: to which defendant objected that it was 
Incompetent, purporting to be the charter of a foreign corporation 
ind not certified in such a manner that the court could take cogni- 


? 

, | ' | a Ana excep- 

: } } } 7. ] . a ’ . 

tion to such ruling was then and there duly taken by defendant: 
| the words and figures following: 


(It is agreed that only the title and certificates be copied herein, 
, 


, 


>») . > 2. P . . 
] fait s Altorneys. 


Defendants’ Attorney. 


1s) [, Samuel Hayman, of Somerset House, Strand, London, 
lerk in Her Majesty’s civil service, make oath and say that 
‘lerk in the joint-stock companies’ registration office; that 


4 , Esquire, is the assistant re oistrar of joint-stock coni- 
panies, and is duly authorized to sign certificates of incorporation of 
J yint-stock companies and o jes of documents filed by them 
that I was present on the twenty-third day of June, one thousand 
isht hundred and eighty-five, and saw the = Karnest Cleave sign 
nts hereunto annext “ and marked with 


’ : : - e ‘ 
} 

: 

; 

. 


the paper writings or docume 
‘ eo . 
lett ely, being, respect- 


‘tters “A. id RB on 4 ‘4 1). a] he respectl 

, } : ‘ + Beas , 

I tne memorandum oOo! association oO! thi Western 

7 _ 7 , . , . 

(attie “ompany. Limited airue Copy ol the arti ‘les ol 
a . i « 


. * , = \ 
ition ol the Ssuld Cumpanv,a true copy or extraordinary re soli u- 


| . , — . + = . . ' ian 2 ae ++ . 
Lions OF Line said COTHpPANY, ua urue Copy Ol Special reso._tucious of tne 
. i; * 
 enmmmes bo eantiionte of tun tnensmened nl thin sale mae 
_ ; Lari Patriv. at ‘2 «6 UU >reiiiciuite 7a 6G GG k OFLMOPTULIOIL OF Lilt saaita (' Mm 
; 7 , ? ’ ’ 
; sy» . a. bs} . " 4 . : Pus . ‘> . . 
panv, as In the salad ce riincate mentioned, and that the name or sig- 
7 . > . * y » “" 
mature Karnest Cleave LO the sald cuments set or suoscribed 1S 
. t] * . | ,? ] 1 x , +i, } I _ ? ‘ } > 
it) cet propel Duna Writilh we § ' =i ‘ ice CIV ¢ 


SAMUEL HAYMAN. 
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Sworn at No. 11 Abchurch Lane, in the city of London, the 23rd 
day of June,one thousand eight hundred: and eight ty-five, before me— 
[Seal United States Consulate General, L 
THOMAS M. WALLER, 


' ’ ’ 
f OnSU! General. 


“A.” This is the doc — a pe “A,” or true copy of the memo- 
lum of association . Western Land and — Company 
Limited, referred to oh the annexed afhidavit of Samuel Hayman, 
made this 23rd day of June, one thousand eight onion and eighty- 
five, before me— 


THOMAS M. WALLER, 
} 


7 , . 
Consul (,eneral. 
TT } ry)? 7. Onmtco LS6 zz ISS5 ‘ a mo at ’ ] j , Bes Je 
ne Companies acts, »Z to ). 0 npal nv ilmiuited DV shares. 
| . « 


7 2 e , * @ , y o » 7 , 
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EARNEST CLEAVE. 


A ef Registrar of Joint-Stock: Compan Ss. 
No. 16964 C. N. L. 16408. 


f y riificat OT Incorporation of the i eats roi Land and Caitti, Compan 7] 
. of 9 

. ‘ ; 

lLamited. 


[ hereby certify that the Western Land and Cattle Company 
(Limited) fs this day incorporated under the companies acts, 1862 
to 1880, and that this company is limited. 

Given under my hand, at | ondon, this twentieth d: ay of June, one 
thousand eight hundred and eighty-two. 

W. H. COUSINS. 
Registrar of Joint-Stock Companies. 
(Fee, $31 15s.) 


al 
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This is the documert marked “C,” 
resolutions of the Western Land and Cattle Company, Limi 
ferred to in the annexed affidavit of Samuel Hayman, ma 
23rd day of June, one thousand eight hundred and eighty- 
lore me— 
THOMAS M. WALLER 


: ; ‘ 
Consul ‘ez 


Ertraordinary Pp solutions. Pursuant tf) Comp 
- _ _ > ey 7 
ern Land and Cattle Company. Limited. etc. 


Per stipulation, the resolutions are omitted.) 
A true copy. 
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‘ i nies Keg 9 tLitrl 
_ 

. 


This is the document marked “ D,” or true copy of specia 
Land and Cattle Company, Limited, 


tions of the Western 


to in the annexed afhdavit of Samu ayn : 
of June, one thousand eight hundred and eighty-five, befo 


THOMAS M. WALLER 


¢ onsul (7en 


5] Speci il Pe solutions 
Company Limite d hy Share s) of the Ws stern Land (l 
f ompany, Limited. Passed SOth Ja a “Y, ISS: (on ft 


> ; ~_ 
february, LSSo. 
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of June, one thousand eight hundred and eig five, | 
Registration Five-Shilling Sta: ] 


THOMAS M. WALLE 
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Certificate of the Incorporation oe 
[ hereby certify that the Western Land and Cattle ¢ 
— was incorporated under the companies acts, "1862 
sa limited company on the twentieth day of June, on 


eight hundred and eighty-two. 


CO., LIMITE 
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Given under my hand, at London, this twenty-third day of June, 
one thousand eight hundred and eighty-five. 


Compan es Res Sirni TN) Othe ‘e 7 if LSS 


EARNEST CLEAVE, 


Compan sact 1S6Y. sec. 174. 


' ’ , ’ ’ ’ . : 
’ . »* : " ; . 3% 7, . . . ir EF " " sy } 4 ' 
XY. Lao K abl LOIS othe gagocument and state whether lt is atso a true 
‘Onyv yf t] Oririy l artiel f Ineor Tt) yf t! » pi: pntill. , 
CO} ‘ Liit OPit’illiil UPTLICICS CO brie ene ra ts Vi iat preatads bhi. 
7 


A. Yes, sir; it 1s the same 

Hereupon plaintiff’s counsel oer d In ge a like purported 
copy of the letters corporate of the plaintiff, being a printed dupli- 
cate of the preceding, with certificates app = d as follows, viz: 


“T certify that the foregoing are true copies of the memorandums 
and articles of association, an d of t he ce rtificate of Incorporation of 
the Western Land and ¢ attle Company, Limited. 
2 “PAUL PHILLIPS, 


IZ 


* Secre tary of the Company 


“CONSULATE GENERAL OF THE 
‘Unirep STraTEs OF AMERICA, London: 


.. Lebbens H. Mitchell. Vie and di puty consul v4 neral of the 
United States of America for Great Britain and Ireland at London, 
do hereby make known and certify to whom it may concern that the 
signature, ‘Paul Phillips,’ subse ribed to r¥ annexed certificate is 
of the true and aa pm handwriting of Paul Phillips, secretary of the 
Western Land and Cattle Company, pam ted. and that to all acts by 
him so signed full fi ‘ith and credit are and ought to be given. 

[nn th stimony whereof I have “ re 7 1lO Set my hand and affixed the 


seal of the consulate geneeal ( the LT nited states at London alore- 
said this - day of May, in ihe year of our Lord one thousand eight 
hundred ; and e igh ty-five. 
‘'L. O. MICHELL. 
” lace and Deputy f onsul (ve bie ral.”’ 
The Court: | omen a sworn copy of it is competent to show that ~~ 
; , he , ' ‘ 

the corporation Is acti all y lth eEXIstence and doing busine Ss. 

To which defendant ob ected is incom pet ent: which ob je etion was 
overruled by the court; to which ruling of the court exception was 
then and there taken. 

(Said duplicate letters corporate are omitted by agreement, the 
certificates already copied showing the point raised.) 

FORBES examination continued: 

| have charge of all of plaintiff’s business in this country. Its 
ofhce is locate d at Kansas City, and that Is the only othee of the cor- 
poration in this United States. The company owns ranches of cattle wn 
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- in New Mexico — Kansas, and owns land in these States, and does 
a general business of a cattle raise! 1 dealer in cattle and other 
live-stock farming, and owns a larg: mber of cattle. I know 
| James W. \Moad : have had busine ss ifs with him as Live igen 
| of the plaintil, | first met Moad Iv pal ft Novembet 
ISs4. I had some of the company Dias i few miles 

out of Kansas City, and the sales st N 3 who has 

charge of these cattle, informed mi \load wish » vet some 

cattle to feed: thet he could not buy e. Di cl cy LANEY 

of feed on his farm,and wanted to make som rang or feed 

ing the cattle. This stock-vyards man was James Stevens ie firm 

of Gregory and Stevens. ‘They handled st of our « it cam 

into Kansas City. lt wis arranged | stevens shou I \ Noa 

out to look at these cattle and explau m the terms upon which 

we would let him have them. It was arranged Moad should go 

home that night, and should eall in a few d iVs and sign an agree- 

ment and then take charge of the « , his first meeting oc- 


curred the first day of 
week afterwards and signed 
cus ed and slightly alt red 
stevens went together LO arrange 
to him. 


“as 


with a certificate of the reeorder of cd 


- ¢ ee ——e 


} ] 
oad returned a 


reement. which was dis- 
Y y 
me. and then he and 
} 
i delivery of the ecattie over 


2 [ show you a paper, dated November Sth, 1884, signed \ 
James W. Moad and attested by James St A. W. Penny 


CVCTIS HTM 
| 


8s ’ P . 
( uiciwett COUuNnLY, \Lis- 


sourl, showing it to have been record: n that county on the 7th 
day of January, 1885. I ask you to k at that paper and stat 
whether or not it Wis the writing S10 ed on the Sth CLil\ Novem- 
| ber, as you have stated, by Moad. 
: A. Yes, sir; it is the same paper. 
Counsel for plaintiff offer in eviden e pap b rred to, 
| which paper is in words and figures as Ws 
| “This contract and agreement, made and entered into this eighth 
? day of November, 1854, by and between J. W. Moad, of Black Oak, 
: Caldwell county, Mo., and The Western Land and Cattle Company 
7 (Limited), a corporation organized and existing under ¢ laws of 
Great Britain, witnesseth: That said Moad hereby agrees within 
ain four days ot this date LO receive of the }PT at riyv of sala ipany a 
number not to exceed one hundred and fifty (150) Col » steers, 
beef cattle, each and all of said steers ng marked and branded 
with the brand : 1O1, or other brand of said company, from thi said 
Land and Cattle Company, at Peter Adams’ pastur [Inde- 
pendence, where said cattle are now located and pasturing, for the 
following purposes and upon the following express conditions only, 


to wit: 

“The said Moad is to transport said C: 
tion to his farms in Caldwell and Ray | 
charges and expense, and said Moad is t 
and care for said cattle for the pur 
marketed by said company, and to that 


4—1101 


sf 


ounties 


Irnose 


? 
rs S011 te 


ittle from their | 

at his. Moad’s. 

| ogg 

neu LO Properi rer 
of their being profitably 

end said Moad agrees that 


: 
— 


‘ 


‘il- 
OWT 


i. fatten. 
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id ¢@: attle shall not det eriorate 1n flesh or condition from their pres- 
nr state, and said Moa: lis to commence feeding said cattle — corn 
by November loth, 1884, and keep it up while said cattle remain In 
his eare; that said Moad a il be and ts liab le and agrees to pay for 
all losses of said cattle arising from dea th, « lisease, CSCAaAPe, theft, or 

any other cause whatsoever at the 

a ne agreed valuation of forty-four ro 0 
Int. 12%, 204 days-- 2 86 (44.86) dollars per head; and it Is 
———_ further agreed by the parties hereto 

$44 86 that the pe riod of _ pasturage and 


care of said cattle said Moad shall 
extend 1 ne first, 1885, and that during said eviod from time to 
time the 4 cattle may and shall be shipped for sale or sold where 


they may in then by said company, by J. A. Forbes, its manager. 
And, in full consideration for the full and faithful performance of 
all the acts and promises to be done and performed by said Moad as 
aforesaid, the said Moad agrees to receive in full compensa- 
tion all moneys that may be realized by said company from 
the sale of said eattle over and above the sum of forty-four 
Soy (44.86) dollars per head, after deducting all costs and expenses 
incurred by said company in and about the sales or shipments of 
said cattle. 

And the said Moad hereby, for himself, his heirs, and assigns, ex- 
pressly waives any lien either as agister or of any other kind or 
character of lien against said cattle which may arise during the 
performance of this contract, either by law or otherwise; and said 
Moad further agrees to keep and maintain said cattle, while in his 
charge, free from all claims, charges, liens, or liability whatever, from 
whatever source arising, except from the acts of said company or 
said J. A. Forbes. 

JAMES W. MOAD. 

Attest : 

JAMES STEPHENS. 
A. W. PENNEY. 


ce riitticats of Record. 


STATE OF MIssoURI. | 
(ounty ot Caldwe I]. } 


» 8s * 


1, C. W. M. Love, recorder of said county, do hereby certify that 
the within instrument of writing was, at 11 o’clock and 40 minutes 
a. m., on the 7th day of Jan., 1885, duly filed for reeord in this 
office, and is recorded in the records of this office, in Kingston, book 
No. Zz, at page 1YO—S(). 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at Kingston, this 9th day of Jan’v. ISS5. 


[SEAL] C.W.M. LOVE, Recorder 
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The interest of the Western Land and Cattle Company in the 
within contract is hereby assigned, for value received, to the Western 
Mortgage & Investment Company this 20th day of December, 1884. 

J. A. FORBES, 
Managing Di ‘ector Ws ste ri Land ny ttl Lo. 


Cancelled: J. A. Forbes, gen’! manager West’n Mortgage & Invest. 
Co. April, LSSS. 

(Kndorsed:) Agreement with J. W. Moad, Black Oak, Caldwell 
Co., Mo.. Sth day Nov., 1884. 

150 eattle, $42 per head, 12% interest to first of June, ’S5. 


55 To which testimony counsel for defendant objected to th 

same as incom petent, irrelevant. and immaterial : further, 
that the instrument was unilaterial. never having been executed by 
plaintiff; that the instrument had never been acknowledged or 
proved ; that it had never been recorded in Caldwell county in any 
such place or manner as to impart notice; that it had never been 
recorded in Ray county at all, and that it showed an usurious trans- 
action ; which objection was overruled by the court; to which rul- 
ing of the court exception was then and there taken. 

The erasures made on this document were made before it was 
signed—nothing erased since. So far as 1 remember, the contract 
was drawn in duplicate and I am almost positive a copy of it was 
riven to Moad. I should think the copy given Moad was signed 
by the company, by myself as manager; I really don’t remember 
the fact, but I should think that was the case. There was no 
other agreement between us; that was the entire contract between 
us; it was executed the date it bears. After the execution of that 
instrument I had a letter from Moad admitting he had received the 
cattle; told me they were on his farm in Caldwell county, near 
Black Oak, and not far from Ray county. Kingston is the county- 
seat of Caldwell county ; Breckenridge is also in Caldwell county. 
It is from Moad’s farm two or three miles. I sent up a herdsman 
in whom I had confidence to report the condition of the cattle. 
That herdsman was Robert Toneyhill. I sent him there first in 
the latter part of January, 1ISS5: he remained at that time, perhaps, 
three or four days. He came back and madea report of what he 
saw; he was sent again to Moad’s place—it must have been in 
Marech—and I should think he was there up to the time when the 
cattle left, maybe in June; he might have been away for a short 
time; he was back at Kansas City on or about the 10th to the 20th 
of April, and also up in Missouri in company with myself and some 
other gentleman. I mean to say he spent nearly all of his time at 
Moad’s place during those months, from March until June. I saw 
him in Kansas City about the 19th or 20th of June. The 22nd day 
of June was the day on which those cattle were taken under the re- 
plevin writ. I saw him a day or two before that In Kansas City. | 
saw the cattle which were taken under the replevin writ in this case 
in the Chicago stock-yards on the day when they were taken under 
the replevin writ. I was there at the time the cattle were taken by 
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the marshal under the writ and turned over to me, and I signed a 
receipt, which isendorsed on the writ for the eattle. There were 135 
{ ek-yards, and re ceipted for that number. | recog - 
as the same cattle that had been in the company’s 
possession in Kansas City. They had the company’s brand on 
them. They had come from the company’s ranch, known as 10] 
ranch; 101 is the company’s particular brand, registered and ad- 
Vi rtised in all the cattle papers around the country. Moad called 
atl my othe In Kansas City about the 16th of July, ISS5, and admit- 
ted thos eattlh which were shipped into Chicago were the 
same cattle which he had _ received from me under this con- 
‘as present. While in Chicago here, I met 
umb, one ol the 7 f ndants., at the othee of my 
attorneys, McCoy, Pope & McCoy. Il ascertained from Plumb 
le were shipped in his own name, and the others 


~— 


* 
~ 
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~ 
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were shipped in his own name for the use of James D. Cox. I un- 
derstood he received the cattle from Moad. I did not receive from 
Moad any moneys on account of those cattle or this contract. * I 
never gave to Moad any authority as to the pasturage of these cattle 
other than was stated in the written contract. 


Cross-examination: 


There were eight cattle returned to Kansas City, and those we 
took charge of and released or disposed of them. We gave Moad 
credit for them. Wedo not claim anything of Moad for those eight 

ile. ‘They are not in this suit. ‘This suit Is only as to the 130 
head I found here in Chicago. Those eight cattle were a part of 
the 150 head delivered to Moad. I did not account to Moad for the 


eight cattle. It considered them as struck out of the contract with 
Moad. This eloht head of cattle produced le Ss than > 14. S6 per 
head. We have not settled the account with Moad. My intention 


was to waive that difference. 

The Court: What you mean is that eight head of the cattle in 
some way got away from Moad on the trip from Kansas City to his 
farm and back to Kansas City ? 

A. ‘They were brought back by a man who was assisting Moad to 
drive the cattle. | | 

(). Instead of sending them on to Moad, he sent them back to 
you, and you simply sold them and gave him credit for the pro- 


A. Yes, sir; Moad telegraphed to the agent of his in the yards to 
do the best he could with those cattle, and the agent spoke to my 
salesman, and I happened to be at the yards myself that day, and | 
said we would take them back and dispose of them and settle with 
Moad. All I know is they broke away from Moad, and I know this, 
that Moad expressed himself as satisfied at my having taken back 
those cattle, and what I did was with the view of making as satis- 
factory arrangement with Moad as possible. l looked upon itasa 
misfortune for him. This contract was the only paper that was 
executed with reference to this transaction. Moad gave me ho 
note. 
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Q. I see on this paper an assignment to another corporation, an 
investment company, signed by you as manager and director of the 
Western Land and Cattle Company. Was there any other paper 
than this accompanying this assignment ? 

A. No: no other paper. Grr gory and Stevens sold our cattle and 
handled our eattle for us. 

(©). Here is a statement, a sales-bill, dated November 21st, 1884, 
purporting to be an account-current between Gregory, Stevens ang 
Company and J. W. Moad, showing the sale of eight head of cattle, 
weighing 7,480 pounds; price, $4.00; aggregate, $209.20, with charges 
amounting to SL6.00 tor ¢ xpenses of the sale, freieht, yard- 
ol age, $1.60; hay, $3.70. Then a note here that charges were 
paid by J. W. Mead, April 8th, 1885. Do you know about 
that? Look at the statement and see if you know about that. 

A. I know it is a reference to this same eight cattle. Messrs. 
Stevens and Company incurred some expenses which they had a 
right LO charge LO Mr. Moad. 

(). I will show you a letter, dated Kansas City, November 21, 
1884, and signed by J. A. Forbes, managing director of the Western 
Land and Cattle Company, and I will ask you if that letter was writ- 
ten by you ? 

A. Yes, sir; that is a letter containing just what I have mentioned 
now about these cattle—same facts, | think; that was written by me 
at the time. 

Q. I will show you a statement in these words: “ Western Mort- 
gage and Investment Company, Limited. Kansas City, Missouri, May, 
1S75. Mr. J. W. Moad, Black Oak, Missouri: Your note to this com- 
pany is due and pavable at this office June, 1885. Amount of note, 
$5.964: interest, $413.50: total, $6.877.50." Look at that and see if 
you sent that notice. 

A. I didn’t send it. 

Q. It was sent from your office. 

A. Yes, sir; from one of our offices ; not from the cattle company. 
Itisa printed form: | didn’t sign it 

Mr. McCoy: And the signature Is printed also ? 

A. Y es, sir. 

Mr. Cuitps: Sent in the form you sent notices of your maturing 
bills receivable. 

A. A form we use for the mortgage company which I| am con- 
nected with. 

@. Sent out notices of bills receivable 

A. Maturing bills—that is, elther loans or different debts or other 
papers falling due. 

?. What note was referred to in that notice? 

A. I don’t know ; there was no note. 

(). Did you ever have any other transaction than this with Moad? 
A. No; [ never had. 

Q. Did your company ? 

A. 
Q. 


‘) 


— 


No, sir. 


Did this Western Mortgage Investment Company, Limited ? 
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A. Any transaction with Moad ? 

(). Yes. 

A. No transaction with Moad. 

(). Did that company ever hold any other papers than the papers 
received from Mr. Moad as evidence of this transaction ? 

A. No, sir. You see the contract was assigned to the mortgage 
company, and of course that notice refers to the contract. Itisa 
misnomer to speak of it as a note. In the office of the mortgage 
company it was the duty of one of the clerks to send out those 
notices. I was managing director of that office also. This paper (re- 
ferring to the contract) is what I relied on as ouragreement. There 
are some seven lines erased out of this paper, because those lines re- 
ferred to a herdsman being placed with the cattle, and Moad objected 
to the expense of having a herdsman to attend them. He said he 
could do it himself, and, in consideration of his wish, it was struck 
out. I refer to these lines: “May employ a competent herdsman, to 
be selected by AB A l’orbes, whose sole duty shall be LO attend LO the 
said cattle, and said herdsman’s pay shall be $30.00 per month, and 
furnish board and lodging suitable for said herdsman.” 


Counsel for defendant reads letter, dated March 31, 1SS5, as fol- 
lows: 


OS The Western Land & Cattle Company, Limited, S. W. cor. 
Seventh and Delaware —. J. A. Forbes, managing director. 

KANSAS City, Mo., M’ch 31, 1885. 
Rob’t Toneyhill, Esq., care J. W. Moad, Esq., Black Oak, Caldwell 

Co., Mo. 

Dear Srr: Yours of the 27th inst. is at hand. I am sorry to 
learn that Mr. Moad thinks he will not make money on the cattle. 
Ask him if he does not think it best to sell some of them earlier 
than was at first intended, say, pick out the fattest, and thus reduce 
expense of feeding and stop interest. ‘Tell him to write me what 
he thinks of shipping in a car-load or two, or as many as are in 
favorable condition for market. 

[ may want you here about the 10th of this month, but will let 
you know certainly in time for you to get here. 

Yours truly, J. A. FORBES, 
General Manager Western Land and Cattle Co. 


Mr. Toneyhill was the man I sent to look up these cattle. I paid 
his CX penses. We fixed the price at S 4 LS6 per head. The S286 il 
head was the interest from the first of November up to June. 


(). I notice written across the assignment of this contract these 


words, Mr. Forbes: “Caneelled. J. A. Forbes, general manager of 


Western Mortgage Investment Company. April 18, 1885.” Then 
that is the time when you cancelled this assignment, was it? 
A. It seems so. 
). That is the time? 
A. I cannot say as to that. 


“+ 


. * 
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Q. Do you know whether this April 18, 1885, was put on there at 
the same time when it was cancelled? 

A. I cannot say, really. re an explain, if you wish me to explain, 
how it was. I could not say, really, whether it is the date on which 
it was cancelled or not. pep from memory. 

(. Well, refer back to this notice which the Mortgage Investment 
Company sent out, dated in May? Was it put on at that time or 
some other time? 

A. No, the Mortgage Chmneey evel out notices in May; the 
Mortgage Company cancelled this in April. 

Toneyhill left Black Oak Wednesday and came up to Kansas City 
on some business, and left of his own accord. He did not let me 
know he was coming, but ran up to Kansas City for a day on some 
private business of his own; was absent, | suppose, until Friday. 
On Ins return on Friday he found the cattle had been removed 
from Moad’s farm, and he immediately made his way back to 


Kansas City and informed me of it on Sunday. I| Immediately 
tarted for Chie: ago to try and stop — to get possession of the catth 
jee succeeded in doing so the next Monday. | Cullis immediately 
up here and replevied the stock. The letter which I have identified 


as written by me November 21. 18SS4. reads as follows: 


The Western Land & Cattle Co.. Limited, 12 Delaware block. cor. 
Seventh and Delaware —. 
KANSAS ( r, Mo., 21st Nov., 188-4. 


Mr. J. W. Moad, Black Oak, ¢ Steril Ou fk 
Dear Sir: Your telegram of this date from Breckenridge, ad- 
dressed to Mess. Penney & Co., was brought into Messrs. Gregory 
and Stevens’ office to-day while | was there closing up a sale of 
cattle on an arrangement somewhat similar to yours, and Mr. 
Oo stevens persuaded the buys r to take your eight steers on the 
same terms as he had bought a lot of 110 cattle from the 
company, namely, 4 cents per pound. I am assured that this is con- 
siderably over the price that your cattle would have fetched if sold 
in the yards for cash, and thought this company would have much 
preferred a sale for cash; still, in order to save you from loss as 
far as possible, I agreed to the arrangement. The steers only 
weighed Ibs. 7,480, or, on an average, lbs. 935, and will therefore, | 
regret, leave you some loss, even at 4 cents per pound, There ure 
also the charges to be paid, which, I believe, are as follows: 


go Os $24 50 
Less paid by YOU ~.--<- --------- » epepenentnes eee LO lo 
S14 ) 
RRR etre areal Cte eimaneme i aati » . sitet lO 70 
Yardage, 1.60, and hay, naar eS NES 5 30 
a0 2 
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[ was very sorry to hear of your bad luck with the steers, and 
would be. pleased to learn that what has been done meets your ap- 
proval. 

Yours very truly, J. A. FORBES, 
Managing Director Western Land and Cattle Co. 


The word sale in the letter is a misnomer. ‘There was no sale. 

[t was a contract just as you read. 
Redirect examination : 

When these cattle came to Kansas City in the first instance they 
came to Gregory and Stevens as commission merchants for the com- 
pany, and they attended to sending them out to pasture for us at 
my request. [ directed the recording of this contract; sent it to 
the recorder’s office; I never had it recorded in Ray county. [ was 
never there or saw the cattle there; I only know what Moad told me 
about his farm; that he was having these cattle in Caldwell county ; 
he told me he had a farm in Ray county also. I do not know, asa 
matter of fact, where he kept them—whether in Ray county or 
Caldwell county. I was never there; I didn’t see. I am the agent 
of the Western Mortgage Investment Company, which 1s a corpora- 
tion which loans money in this country. Having borrowed some 
money from the mortgage company, I placed this contract, which 
represents 142 cattle, with the inortgage company as security. The 
loan was only a temporary one, and at the satie date, whether it 
was just on the day of making this collection on it —, it was repaid, 
and I just wrote cancelled across this assignment. The assignment 
was cancelled when the loan was repaid to the mortgage company ; 
the mortgage company had ‘no interest in the contract after the pay- 
ment of the loan; the only interest they had was as collateral 
security. I did not know Toneyhill was in Kansas City or absent 
at all from Moad’s place, but I afterwards learned he had been in 
Kansas City one or two days before Sunday, the 2lst of June. The 
man who brought them back (those eight cattle) was the man Shoff, 
the young man employed to assist Moad in driving these cattle from 
[Independence to Moad’s farm. He wasselected by Mr. Stevens. In 

sending this instrument for record to the recorder’s office I 
OU gave ho special directions as to the correct book in which it 

was to be recorded. [ should have supposed it or would have 
classed it under chattel mortgages rather than anything else. When 
I borrowed money from the mortgage company no note was given. 
Both offices were under one management. 

Stipulation with Plumb as to 56 head offered in evidence, and 
the same is as follows: 

[t was admitted, for the purposes of this trial, that of the 135 head 
of cattle taken on the writ of replevin in this case 56 head had 
been sold by Moad to one J. W. Plumb, and were shipped from 
Breckenridge Station in the name of Plumb, and 79 head were 
shipped in the name of Plumb for the use of J. D. Cox; that a set- 
tlement had been made between plaintiff and Plumb in regard to 
tiie 56 head which were claimed by Plumb, so that the controversy 
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remaining to be tried is in regard to the 79 head claimed by Cox. 
The cattle delivered by plaintiff by Moad under the contract are 
accounted for as follows: 


Origin: ally delivered to Moad , nin . 150 head 
Lost out of drove on the w ay from Kansas r ‘ity ‘to Moad’ 3 
place- eC ee oe nT oe ee inna Ciscetiiis aiaeialll ii isin a 
Otherwise disposed of by r Moi id. secu hela Wied Co 
Sold to P lumb by ae , aninaieaitdiiieaiias aaah Ob 
Sold to Cox and now in controversy ....--.......-..-- ww 
P50 


And the defendant Cox, to sustain the issues On his part, intro- 
duced the following testimony : 


a. 2A Com. 
Direct examination: 


[ reside in Caldwell county, Missouri, at Kingston, the county- 
seat, and my business is that of a banker. I never met Forbes 
until yesterday. I have been well aequainted with Moad seven years, 
He has been doing business with me for the last four years. Moad 
was indebted to me about $5,000. I wanted to use my money in 
June. Moad said to me he had so many cattle on band in his pos- 
session and wanted to make a sale of these cattle along in June. 
Ile first commenced to sell to me from the 27th of February to the 
Ist of March, but it was consummated in June by selling me seventy- 
odd steers, and they were delivered to me when they were shipped 
from Breckenridge. There was ho time set for this delivery, 
when we first talked about it; he was to ship in my name and 
make returns to me. TI say that Moad owed me $5,000. The 
debts commenced running in June, 1884. I loaned him at one 
time, October 31, 1884, $3,633.50, with interest at 10 per cent.; 
at another time, June 11th, 1884, $1,000, with interest at 10 per 
cent.; and at another time, February 27th, 1885, $566.60, with 
interest at 10 per cent. A chattel mortgage I had taken Febru- 


ary 2/ ith, 1885, — indebtedness, making $5,000. I first met Moad 
with reference to the getting of my pay on these loans 
6] February 27th, 1885. I then told Moad to make me secure 


for my money—to sell me those steers—and he commenced 
on the sale at that time. He said he held in his possession or he 
was the owner of about 140 head of steers, as I have it in my mind, 
and he turned them — to secure me for my money—70-odd head of 
steers—enough to pay that debt. I had another conversation in 
this regard, I believe, some time in March, 1885, when he stated to 
me the cattle were doing well, and he was satisfied they would pay 
my debt. Nothing further passed between us until the shipment. 
When they were ready for shippiitg they were to be shipped in my 
name for my use. To pay the debt I was te have the cattle; that 
was the understanding—the cattle were to be mine. When they 
were delivered to me they were, as a matter of fact, to be shipped in 
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my name. There was some other stock—a few horses—that was se- 
cured by another chatt el mortgage, and if there was any deficiency 
it would be made out of it, and a settlement made of all the transac- 
tions that had taken ae *e. When the cattle were brought into 
Brecke nridge, Moad di} spate hed t LO me that the cattle were there. | 
answered, “Ship them al my name.” I was 20 miles from the place. 


I first learned those cattle had been replevied immediately after- 
wards. This 60 head of steers named in the chattel mortgage of Oc- 
tober 31, 1884, 1s no part of this same cattle: it was to secure the 
same of $3,675. I never had the 60 head in my possession. - I got 


ee \] } +] . j 4 " ‘% } , . } <} i P . 
irom Jioad three horses, seven Cows, a COUpPIC O1 mules, ANA LWO Spans 


of horses. I never had a mortgage on an\ aie jon of these cattle in 
controversy. I consider that as a purchase outright and the mone, 
received to go towards liquidating the debt. [ had no knowledge of 
any such instrument as this contract that Mr. Forbes has offered in 
evid 1ce he re up to the Lint these cattle were replevied. lt took ne 
by surprise. I know nothing of any claims set up by any other man 
in that « intl 


i). Did You st arch the records of Ray Cc unty. 
A. I keep a lawyer in my bank who keeps track of such matters, 

l he never found this record. I caused an examination of the 
record of nav county to be made DY my attorney to tind whether 
there was anv mortgages or | ainst this property. There wa 
ing in Ray county. Before I got my mortgage of October 31, 


| 
i 


reat 


es} 
itil al e, 


nothing 

1884, on record in Ray county another gentleman stepped in before 
me and record d his as to the 60 steers, and I did not get them. 
hose cattle I bought of Moad at the time were In Ray county. 
They had been there for some time- the time I had known noth- 
lng ibou them hie e was 15 or 140 a ltogethe 


ry ‘> . “)rTy1) pareve 
 ToOSsS-C@Xanllnation: 


Mr. Moad first became indebted to me. Of this indebtedness hi 
owes me at the present time, June 11, 1884, $1,000. I loaned to 


Moad, October 31, 1884, $3,633.90. That was paid to Moad in eash 


| } ‘sy ; ’ ° 

by me the 3lst of October, 1SS4. I took from Moad at that time the 
: “om 4 ' } } ; } ‘ 

chattel mortgage and Lhe note. his note, dated (ictobe r ol. LSS4, 


’* . ’ } ’ . , i } 
payable ninety days after date to the order of the Caldwell 


62 County Bank for $3,633.90, signed by James W. Moad, and 
this chattel mortgage, dated October 31, 1884, and covering 
the description of property which Mr. Childs read, recorded the 5th 


day of November, 1884. ‘Those papers I received at that time from 
Moad in person. I swear to the fact and positively know. I am 


cashier of my bank, and I do my business thoroughly. I had been 
doing business with Moad since 1881. I have loaned him money 


at different times for the somali of buying cattle. I do not know 
as ever had one of those mortgages acknowledged or specified Ol} 
the books from the time I commenced loaning money. When he 
sold the cattle and returned with the money I placed it to his credit, 
and gave lim credit for the amount on the note. I have no doubt 
that all the chattel mortgages on record which have not been satis- 
fied that Moad gave me or the bank are still on record there. This 
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mortgage which I hold in my hand here is a mortgage covering the 
one of April 30th, 1884, which you have shown me acopy of. By 
examining these two you will find them identical—that is, the 
mortgages of October 31 and April 30th. I made -the loan on the 
SOth of April, instead of October 3lst it was wrons r— (Octobe r Sist. 


‘ 


The first loan was April 30th, 1854, for $3,633.90. The chattel 


mortgage of April 30th was for "sixty head of steers. I did not Be 
Inv mortgage on record in Ray county soon enough to hold then 

I think, only from hearsay, they were sold by Moad; I don’t ‘wha 
it. It was no use to do anything about it. I made Moad a loan of 


$1,000 in June, 1884, and took security for it—a note dated June 
.7. ISS4, payable ninety days after date. This was the chattel 
mortgage dated the 5th of November, ISS4, and recorded the 5th of 
November, 1884, to secure this note of June 11, 1884. The chattei 
mortgage covers “ thirty-five head of three-year-old steers, valued at 
S50 to S40 per head, the same to be in Ri: iv county, on my fart 
section 6, range S4, township 26." What became of these ca 
don’t know. . never got them ; lon't know what Moad di 
them; made an effort to find out; they were never brought to Ray 
county. I took a chattel mortgage on the 3lst of October. It was 
recorded November 5th, the Siti day as this one to secure the 
S1.000 note. Those sixty head of steers described in the chattel 
mortgage of December ol, LSS4, were 1n the chattel 
April SUth. Those sixty head of steers were sold Lo Davis. Tho 
were not the steers that Moad obtained from the plaintiff in this 
id 


mortgage of 


ryt , 

CUSe, The next chattel mortgage I took from Moa llfer the one 

as —- tn ae a iad 
recorded November Sth, 1884, is the chattel mortgage made by 
\] ia br y ot] ISS rr} ’ . ‘ +}, } » Le far «a ‘ 7 
JOU ebpruary Ziéith, i », FUND cy O tne DANK, IOT Aa Nowe Ol 
»sy ‘sve’ , ’ , ? cy”. I - , . ‘ 
S5.633.00. dated February 7th. ISS me ninety days Atel date 
, . 3 a . » mance . . . + 
Dearing ten per cent. interest from date, and a note of Sobb.0U, dated 
October Ist. 1SS4. due ninety davs after date, bearing ten per cent. 


ltiterest Irom date. hat is the nex mortgage I had Iron Moad. 


» - , _ | 
It was not recorded: it secures a loan | made in February 
’ 4] - Te vara. : . , } . . 
there was due me at that time So.UUU: Ssobb.bOU. covered DV a 
; ‘ , 
note in Febru was Interest on a former note, and a por- 
. . . ; : tT» ‘ ‘ . ’ 
. : : e. . . ; — . : . . , ” 
Lion Oo] it Was y+ NOvsS rot irom i? ¢ Smith. At Lie LItLie 
| ‘ , ] - .? 4 j P . 4 ; A Be s “4 <> > ** . ‘5 _ | r 4" . 
Li} ‘{ Lie Mol euve Wis ridacie eiiwit >) & <i CONUNVersdadtion i) Wet i 


’ 7 ; :, . meer ; 7 

myself and Moad about these 140 steers. In the course of that 
” ° ? ’ ’ al ’ 

conversation Moad said nothing to me about where those 


DD. * 23 Oe pole ae a ioe 
63 steerscame from. He said nothing to me about the Brecken- 
© oe 
cage on them,only he madea 


ridge bank having a mort ' 
statement. McLaughlin wrote that mortgage. I didn’t ask him 
where he gol those 140 steers; didn’t ask him what became of the 
other steers that had been covered by previous mortgages at that 
time; I knew. I felt uneasy to find out those steers had been dis- 
posed of. i am positive he didn’t say where he got those 140 steers : 
[ didn’t ask him. When this cattle was ready for sale they were to 
be shipped for my use to pay that debt; Moad said so to me at the 
time, and of course I was pleased to get the money. At the time I 
took the chattel mortgage on the cattle in controversy and made the 
arrangement with Moad that they should be shipped and sold for 
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my use I did not pay any money or part with any security. The 
indebt dness deseribed It that mortgage Was all old indebtedness. 
will Sa.\ LO you put SoU O00 in cattle this lust season, and just the 
conversation between those two gentlemen I do not know. I had 
only one other case where three different times a party had sold out 
the stock without paying me money. I presumed his financial con- 
dition Wils por LLY vrood til this Lime, uve been doing business for 
reneral banker, I know something about the 


four yea s” 
financial standing of a man | am lending money to. I have never 
’ 


made inquires of other parties as to Moad’s financial standing. 1 


rs, HU. “Us 


. 
knew what he was claimed to be worth Up to this last May I knew’ 


his neighbors have loaned hima great deal of money. I have loaned 
him from $3,000 to $7,000, and he always returned it to me until 
these last loans. His integrity was unimpeached as a man In his 
neighbornood. ‘I did not asx Moad about the 140 head. He told 


| 


me he had 140 head of cattle on his farm in Ray county. I did not 
know from my own knowledge this man’s financial condition at that 
time; that he hadn’t money with which to buy 140 head of cattle ; 
neither I nor any other banker there suspected that he hadn’t. The 
Breckenridge Saving Bank generally accepted anything of that sort. 
I mean just exactly what I say, that these cattle were Moad’s own ; 
in his possession, in his own right—the property. They were on 
his farm. Moad made no change from the first agreement. 

Q. Do you recollect any conversation ? 
Nothing at all, sir. 


) 
< 


Q. Did you have any information from him at any time as to 
when he was rolng tO ship the cattle? 

A. No, sir; he did nothing for me. I made no Inquiry as to 
whether or not any person was in possession of the cattle further 
than my knowledge of the record through my attorney. I did not 
examine the record myself. I asked my attorney to examine the 
records of Caldwell county. That is his business, as far as my at- 
torney Is concerned, when I make a loan to see that the property Is 
clear. He reported that those cattle were replevied. [ didn’t record 
that chattel mortgage of February 27th, because it was in Ray county, 
where he lived, about 50 miles from where I resided, and I probably 
forgot it. had got left once before through hot recording a chat- 
tel mortgage from Moad. My first information from Moad as to 

when he would ship the cattle was a telegram. I will state, 
64 as near as I can, the contents of that telegram: “ I am now 
in Breckenridge. The cattle is ready for shipment. Shall I 
ship in yourname?” My answer was,“ Yes.” I have neither tele- 
grams nor answers here. Didn’t know Plumb was to take the cattle 
to Chicago. I am slightly acquainted with B. F. Smith. I don’t 


know whether he first brought me the note and chattel mortgage of 


> 
October 31, 1884, or not: | don’t remember. 


The indebtedness of Moad to me at the time I stated in my direct 
examination was $5,000: all that Moad owed me up to that time is 
that amount. You will find it is $5,000 and a few cents. I was to 
hold these cattle for the entire indebtedness to liquidate my debt as 
far as they went; I did not know what they would bring, neither 
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did he. Did I advance him any money on that day, February 27th, 
IS85? It was equivalent; it was equivalent to an advance of 
money, L had paid B. F. Smith for the hogs some time before that ; 
| believe it was about a year before; it was an old debt. On the 27th 
of February, at the time I took this new mortgage, I did not advance 
any money and I surrendered no security which | had prior to that 
time, for there was not anything to surrender. I knew before then 
that the cattle-covered by the previous mortgages had been disposed 
of. I did, on the 27th of February, release Smith from $100.00 
and take Moad in place of Smith, and the same hogs which se- 
cured me while Smith owed me were turned over to Moad and 
secured me under Moad’s mortgage for this $100,00. I did not 
part with any money at that time—simply as much changed from 
Smith to Moad. 
| remember stopping at Smith’s house one morning and meeting 
him on that oecasion and had a conversation with him concerning 
a debt. 


Redirect examination : 


These cattle were received by me on account of all this indebted- 
ness, and, at the same time, if the stock did not liquidate the debt, 
as far as it went. So far as taking the stock for just that amount of 
money, It was not so. 


JAMES W. PLUMB. 
Direct examination: 


| reside in Breckenridge, Missouri; business, shipping stock ; met 
l‘orbes here some time in June; am acquainted with Moad and Cox ; 
have been acquainted with Cox about 18 years. On the 19th day of 
June last | bought cattle of Moad—956 head ; six weeks prior to that 
time [ knew they were feeding. Yes, did not see Moad at that 
time; I was in the feed lot. Those cattle at that time were in Ray 
county. I heard the cattle were coming into market to be shipped 
at Breckenridge, and I watehed for them and looked them over and 
bought 56 head. These were selected out from the others in different 
pens in the lot, and [ bought certain ones in certain pens in the yards 
at Breckenridge, and the others I did not make any bid on at 

65 all. ‘They said they belonged to Cox; they were sold to Cox. 
The 56 head | purcha ed were loaded separately on the cars 

and kept separate in Quincey, and in the vards at Chicago. The ac- 
count sales of the two lots were rendered separately. ‘The railroad 
way-bill read from J. W. Plumb to Strayhorne & Co., for the use of 
John D. Cox. Thus billed they would draw from the company $5.00 
acar. By my arrangement I was able to save $20.00 on the ship- 
ment. I bought the cattle and gave Moad my check from them at 
the Breckenridge Savings Bank, and drew on Stryhorne & Co. for 
$3,000. 1 started Friday, laid ovgr one day at Quincey, and got 
here about 8 o’clock Monday morning, and the stock were delivered. 
The writ of replevin was served : they stopped the sale there 
about nine o’clock in the morning that | arrived, and the cattle were 
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sold the next day on the market, about 10 or 11 o’clock. At the 
time the cattle were sold, as compared with the condition of the 
market at the time the cattle were received by Strayhorne & Co., 
the market was five to ten cents lower—ten cents, I calculated. 

Q. And what was the eondition of the cattle with regard to market- 
ing at the time they were marketed, as compared with their condi- 
tion when thi y were unloaded out of the cars ? 

A. Well, when they were unloaded out of the cars; you know we 
take the cattle in there and feed them up ready to sell, and get them 
watered up—what we call a good full—and let them go; and so it 
gets In the weight on them—they are just right. Mr. Strayhorne’s 
man, or his partner—I forget his name—just rode up to the fence to 
sell them—to sell off the cattlke—and I sat on the fence with my boy 
watching them drinking. I think, in my judgment, the average 
difference in weight in those cattle between the time they were 
ready for sale on the market and the time they were actually sold 
was from 50 to 100 pounds less. Holding them over one day,-l 
think, would make that difference per head. 

Cross-examination : 

[ paid for those 56 head of cattle—my check was paid. 

Q. Didn’t you tell the company that that check was not paid; you 
never paid a dollar of it? - 

A. No, sir; I never told no living man so. 

| have been shipping éattle and hogs about six years. Some years 
alo | handled Texas cattle, and | have handled Colorado cattle. 
lf a man is shipping cattle from our part of the country he has got 


to be a judge of all kinds. We generally buy them by the pound. 
The 56 head and the 79 head were about the same. Thecattle sold at 
$5.10 per hundred. I didn’t know anything about the arrangement 
between Cox and Moad. Moad told me those were Cox's cattle, and 
to ship them in Cox’s name and take care of them for him, [| acted 
on the Instructions given me by Mr. Moad. I didn’t know about 
any instructions from Mr, Cex at all The eattle had not been 
weighed wa ind i rema lover about three days hae 
notice to me was, Alr. Stravhorne could not sell the cattle Lf the 
cattle wer i over until 7 o'clock in the evening by the stock- 

yards company, it would be too late to sell them that day on 
G6 the market, or if they had been held until two o'clock it 

would. I think they shrank between 50 and 100 pounds 
a head. The reason I base my judgment on that, I shipped four 


loads from Mooresville, and they were weighed; I sold them by the 
pound; they held them over Sunday and they shrank 100 pounds 
to the head. When cattle have been laid over they are called stale 
cattle. We would rather have cattle on the market the first day— 
we fellows in the country. 
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JAMES A. FORBEs. 


Direct examination: 


The exact net proceeds of all the cattle was $7.761.40: the net 
proceeds of the 56 head was $5,235,25, and the net proceeds of the 


79 head was $4,526.15. All did not bring the same price. The 56 


head were sold at $5.00, and the other 79 head were sold at $5.10 
per hundred. . 


The following sales-bills showing the amount for which the cattle 
claimed, Ist, by Cox were sold, and 2nd, the amount for which the 
cattle claimed by Plumb were sold. 

(Cop) 
Union Srock-Y Arps, Cuicaao, Iiu., June 23, 1885. 
Gregory, Cooley & Co., commission merchants. 


Proceeds of sale: 


No W eight. Price Cross. 
78. 04.410 ce. 5-10 1S14 91 
910 e 2.00 oo 49 


tS5s0 40 


Charges: 


go ee 
fe eee oe ee 19 7d 
NN i enna Fi 30 
I Re eee 39 OO 
2 S24 DH 
Net proceeds iat eli in ci ine — : . _ - Love i 
4 3) 4," 
[ ~ron S --Yarps. | > POOs 
Ciregory, Cooley & Co., commission merchants 
Iroc ecds of sale 
No Weight Price i; 
yb. OO 5o0 ce. 5.00 oetid oO) 
Charges: 
Freight WV feed Ol} road__. eo a@mee ee Geet ean lid qo 
Yardage- ee 
G7 ee ait. nn 
Commission... --~- eam TN 25 
»4*) As 
Net ee ESSE Bi $3,235 25 
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». COX VB. 
JAMES W. Moap. 


Direct examination: 

November, 1884, I was living in Caldwell county, Mo., on my 
father’s crs weg a the latter e° of February | moved from there 
to my own farm, in Ray county, Mo. It was about two miles from 
the place that | lived on father’s farm to the place that I moved on 
myown. I had a transaction with Forbes, as manager of the plain- 
tiff, in November, 1884. My business was mostly transacted with 
Stevens. A. W. Penney, a commission merchant of Kansas City, 
Mo., was employed to assist me, and through him I was first brought 
into correspondence with the plaintiff... Penney sent me a telegram 
at Brenckenridge, Mo., that I could buy cattle on time; to come at 
once; and I did go there, and met Penne y. We found Stevens, and 
[ was introduced as a party that wanted to buy cattle on time, and 
we went to see the cattle. Stevens, Penney, Ollinger, and myself 
went. We talked together all of the time in going to the pasture 
and coming. I told him if he — a mind to take $42 a head for the 
cattle we would give it, and if he would not the cattle could go, and 
that we were to pay 12 per cent. on the money. He said he would 
take $42 a head, and the price was concluded there. There were 
present at the time Stevens, Penney, Olinger, and myself. Stevens 
said he was dealing for the Western Land and Cattle Company. He 
sold the cattle for that company; that Forbes was the managing 
director. We went to l‘orbe s’ office. l’orbes asked Me, Says he, “Mr. 
Stevens says you are going to ti ake or have contracted foe a hundred 
and fifty head of those cattle.” Says I, “ Yes.” Says he, “$42 is the 
price.” Says I, “ Yes, sir.” Says he, “ The interest is 12 per cent.’ 
Says I,“ Yes.” That was about the conversation. The interest was 
to be 12 per cent. until the debt was paid. I acted on that as the 
conclusion of the agreement. They then agreed to keep the cattle 
two weeks as a fever guarantee, and at the expiration of that time | 
went after the cattle and got them. I evidenced the debt for the 
cattle by giving them a note, and I gave them a contract as security ; 
that was my understanding; that was what Forbes stated at the 
time. I did give a note, and that has never been returned to me. 
The note was given for the amount of 150 cattle at $12 a head, with 
twelve per cent. interest. Then I drove the cattle directly to Ray 
county, Mo., to my farm. I kept them in Ray county until about 
the fore part of April, 1885; then I moved them in Caldwell 
county. ‘They were there about six weeks, and then I moved them 
back into Ray county, and had them in Ray county before I mar- 
keted them just exactly a month, but I first had the cattle from 
November up to some time in April in Ray county. With re- 

gard to selling the cattle to Cox and letting him take 
6S them, the first conversation | had withhim occurred along 

about the first of March ; — that conversation at that time I 
told Cox that when I got ready to sell I would settle with him. I 
was owing Cox about $5,000; that indebtedness was evidenced by 
notes and chattel mortgages. Cox said he had been leaving the 
matters loose, and he wanted the cattle turned over to him at the 


ee eee 
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station to pay the indebtednesss, and I agreed to dothat. I saw 
him once or twice at his bank afterthat. Our conversations at those 
times were all to the effect that this stock should go to the liquida- 
tion of the indebtedness as far as it would when it was marketed. 

(). Well, now, did you designate what portion of that stock this 
135 head should go to him at these conversations ? 

A. | don’t remember that I did or that I did not. 

Q. It is true that a portion of them were mortgaged to the Breck- 
enridge Savings Bank, isn’t it? 

A. Yes; but I don’t know that the exact number was designated, 
but I think it was included in his—what he had a loan on. I don’t 
know that we designated any particular number; that was a matter 
of understanding at the time. 

The way I happened to give Cox just 79 head and Plumb 56 head, 
the 56 head were covered with lie ns to the suvings bank. turned 
over what were not covered by other mortgages to Cox. The un- 
derstandnig was that he was to have what was not covered by mort- 
Pualres to the bank. At the time | brought the cattle up LO Brecken- 
ridge I sent a telegram to Cox that | would ship the cattle; that 
the cattle would be turned over to him that day; I notified him by 
telegraph. I told Plumb to take care of them for Cox: that they 
were (‘ox’s cattle : to see to them. LO keep them Up, ship them 
through in good shape. I receive the letter dated November 21, 
ISS4. on or about the day of its date, or soon after, which l‘orbes 
testified he had sent in regard to the sale 


(Copy of said letter is inserted above in cross-examination of 
be rt CS, } 


The charges on this sales bill, amounting to $16, were paid by me 
April 8th, 1885, at the office of Gregory and Stevens, in Kansas 


City; that was the charges and expenses on those eight steers. 


— 


‘Then I went to Kansas City I settled it. and thev gave me a bill 
WI! t to | City I settled | 
(Counsel for defendant offered in evidence a sales bill dated No- 


vember 21st. 1SS4.as follows :) 


KANSAS Crry, Mo., Nov. 21st, 1884. 
Giregory «& Stevens, live-stock commission merchants, sold for ae- 
count of J. W. Moad, ac. Western Land & Cattle Co. 
Cattle Weicht Price. 
5 7,480 | 299 20 


Charges : 


2. . aa ccna ic dillon va sialic cial 
Yardage ascii ainiete: nai pinneihiasia titniaiatein are = ce | 60 
FEY ciccceseaiaenilinnimannds gira tte temeen Ee ao 

LG OO 


E. & O. KE. Gregory & Stevens. 
Charges paid by J. W. Moad Apr. Sth, 1855. 
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Ho iso the notice, identified by Mir Forbes. dated Kansas 
City, May, 1885, notifying Mr. Moad that his note for $5,964 


ron les Tey > he , ; , , ti THRwwas 
will be due in June, 1SSo0, in luding Interest, amounting tuo $0,0¢ 7.00, 


WeresTERN MorRTGAGE AND INVESTMENT COMPANY, 
KANSAS City, Mo., May, 1885. 
Mr. J. W. Moad, Black Oak, Mo.: 


Your note to this company is due at this office June, 1885. 


I i 
i 413 50 
| A ee OND etn Ue TERT: $6,377 50 


Please give the same your prompt attention. 
J: A. FORBES, 
(x nl Manage iy 


This first conversation with Cox was about the first of March. 
[ had had the cattle up to that time, then had them, and for some 
time after had them in Ray county, and I finally drove them out 
of the pasture in Ray county into the market. I think Cox knew 
where those cattle were. I don’t remember that I told him. 

Cross-examination :° 

I sold the cattle to Cox. I did not tell him anything about owing 
Forbes anything ; didn’t tell him I had a contract with Forbes on 
these cattle; didn’t tell him I had not paid for the cattle. I have 
owed Cox as much as $11,000 at one time. I am very sure I gave 
a note for these cattle. I signed the note in Forbes’ office at the 
time of signing the other papers; that writing was the only contract 
in writing we had outside of the note. I have.never seen that note 
since. Stevens told me they were selling cattle on time, either part 
down and part time, or all time, or one-third, or one-quarter, 
one-half, or nothing down. ‘The first time I heard anything about 
a feeding interest was when Forbes swore to it at Kingston, 
when he had me arrested. I knew he had me arrested, because | 


saw his name in the paper charging me with stealing 150 head of 


his cattle; —was one charge and the other charge wasembezzling. I 
haven't got that paper. The man that swore Forbes to that paper 
isin court; he is Governor Marmaduke’s nephew, Harwood. Stevens 
told me a mortgage, and Forbes said he would take a contract to 
answer the place of a mortgage. 

Q. Well, how did you come to be selling these cattle to Mr. Cox 
when you knew you had not paid Mr. Forbes for them ? 

A. I had a right to sell them; if 1 had bought the cattle I had a 
right to sell them if I wanted to. 

@. You regarded that as an honest, straight transaction, did you? 

A. Well, yes; provided I paid Mr. Forbes and paid my other in- 
debtedness, | did so regard it. Stevens said she was selling cattle 
for Forbes’ company. Iam sure he said “selling.” I sold Plumb 


a ee ee | 
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the same eattle that were covered by aA mor 
ridge Savings 
two as a fever guaranty. 

Q. You were about five days on the drive, were y 

A. I don’t remember how long we were on the drive: we were 
a good deal longer on the hunt than we were on the drive 

(). You had il good de al of t trot ibli ihn getting the cattle uCrOoss the 


» i. su . _ ‘ } 
mank. They agreed to keep 


river ? 
A. Yes; a general stampede 
70 . = Q. The eight head you could not get across ? 
A. Yes; we only had one day’s drive on the eight head; 
the cattle stampeded On the pasture and we couldn't find « lott head 
the next day. 

Q. The young man that helped you drive them was a young man 
Mr. Stevens seat from the stock-yards, wasn't he? 

A. No, sir; he was a young man Mr. Stevens recommended to 
me as a cood nial and I employed him. Mr. stevens said he could 
recommend this young man, and | employed him on his recom- 
mendation. 

(). He took eight cattle back ? 

A. Yes, sir. 

(. And this note you say was for 150 head at $42 a head? 

A. With 12 per cent. interest, yes. 

©. Was the amount of interest included in the amount of the 
note ? 

A. Yes, sir. 

(). Do you recollect the amount of that note 

A. The amount of that note is for the ort 8 amount at $42 a 
head. One hundred head would be $4,200; fifty would be half of 
that—S$2,100, and that makes $6,500. | suppose that is the face of 
the note—of the whole thing. 

(). Is that the amount of the note? 

A. That is my recollection. I gave it for the whole amount of 
the 150 head of cattle; that is what 1t amounts up to per head. 

Q. Well, twelve per cent is not legal in Missouri ? 

A. No,sir. Well, it is mentioned on that contract,and it wouldn’t 
be legal either place, I suppose, to put it down; it would be just as 
legal one plae eas anol the iT. 

[ had a man by the name of Tunney hill up there at my house. 
He came there, I think, in March and was there, with the exception 
of one Intermission, until the 17th or 18th of June. I think it was 
the next day after he left that I started the cattle, between 7 and 8 
o'clock, and got them into Breckenridge not far from sundown ; 
they were shipped out that night; they were loaded just in time to 

tech the train: the train comes along not later than ten o'clock. 
Tunneyhill was up there feeding cattle for me. I paid him $15 a 
month—paid him the money and boarded him too. Hesaid Forbes 
sent him up there; didn’t tell Tunnevhill that I did not want him 
to say anything to the neighbors about the Land and cattle com- 
pany owning those cattle. I did not consider the cattle company 
owned the cattle. I may have told Tunneyhill I did not want him 
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to say anything about my indebtedness to the cattle company. I 
didn’t know that Tunneyhill was sent up there by Forbes to see 
that the cattle were not driven off until Stevens told me that after | 
was arrested ; at least, Tunneyhill told me he was getting wages of 
Forbes. Hetold me that Forbes was paying him about $35 a month. 
[ was paying him $15, making about $50 a month he was getting. 
After ‘Tunn \ ao had been to ny louse | requested he should come 
back. | did not tell him | wi iS 2 ong to drive those cattle out of there 
the time I did. didn't L expect to ship the cattle then—at that time 
Tunneyhill was there—until about the 10th of July; I had corn to 
feed them. I told Tunneylill I didn't want him to say anything to 
ighbors about my owing Forbes on these cattle, when he first 


i 
a « 


the nel 
came down. | have never paid l‘orbes anything on those cattle, 


on ily what he got out of those eight head. I have not paid Cox 
either. The property that was security in Cox’s mortgages 
i] Was pre LLY much all fone before | mack the — Feb. 27th LO 
him, which covered those cattle. His previous mortgage 


covered these same cattle; that was my understanding at the 
time (one of those previous mortgage Ss was made Of) thie olst of « \e- 
tober. and tha othe rwas mad Ol) the 25th of Novem b« fA | made 
the contract prior to the Sth of November. I did not sign it until 
the Oth of November, and the cattle did hot rel LO my place until 
the 14th. 

Examination by the Court: 


I have been in this cattle business about seven years; at the time 
[ commenced | did not have very much estate; I made money out 


of the Cit tle. At Olle tim | SUP Dose Was worth nearly S5,U000 
that w: ne about two or three years ago. I gave Mr. Cox this mort- 
gage in the spring of 1884 for $3,600. I was in very good circum- 


stances. a had given him mortgages ever since I first dealt with 
him, when he bought out the bank; I think it was in 1881. My 
estate consisted mostly of eattle. I had cattle that were not covered 
with mortgages—stock in Southern Missouri, in Polk county. I. 
had cattle over in Ray county. I think I had about 120 in all; the 
others were in Dade county. I owned those clear; they were three- 
year old steers, that were worth $40.00 a head: they were In Dade 
county, near Kansas. I had met with losses between that timeand the 
time I took these cattle from this cattle company—right along about 
that time [had lost between $7,000 and $8,000. I cid not tell 
Mr.Cox; I tried to keep it from ni, | so I could hold my credit and 


get along. He had no talk with me about my circumstances. | 
did not even tell my wife. Atthe time I gave this mortgage to the 


plaintiff | had about SU head of cattle. in all, in Missouri. I owned 

a farm: it was not clear: I had about 82 re onit. The farm was 

worth about $5,600. My interest in the farm was about $2,500. 
Cross-examination by Mr. McCoy continued: 


When I sold my farm every dollar of it was turned in to pay my 
debts; I never claimed any homestead in it. 
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Redirect examination: 


I could have paid this indebtedness LO the Western Land and 
Cattle Company had this property not been arrested at the stock- 
yards. If this party that | was owing had not rushed in on me | 
think I could have paid that debt; that was what I was aiming 
to do. 


. . , ‘ ’ * 47 - . ' , ’ - . 
Defendant Introduces Ih evidenct ne certineate mad wv the re- 
cord § of at eds of (: 


| . tao _— ' , > , : | | \ } 
what purports to be a certified copy | ne contract, which fas been 


A 
uli well COUNLY air certincate 1s attached LO 
t] . | . : wll . _ | _- “¥ | ’ I curl ~*e% that 1h} ty, -rY) , 
otlered lh evidence, SHOWLNDYE Lie place Where that ins TT t was 
recorded : which certificate 1s in the following words and figures: 
{Zz SraTeE OF MISSOURI. ) 

County of Caldwell. | 


: 7 . * , . . % 
| CC. W. M. Love. recorder of deeds in and for said county, hereby 


certify that the above is a true copy of the original contract between 

J. W. Moad and Western Land & Cattle Co., as the sam ippears of 

record in book 22, at page 129, of deed records in my office. Done at 
in Kingston this 26th day of June, 1SS5. 


7 


| ] — ‘| | . . > 
smvy hand as recorder and the seal of my ofhes 


ISEAL. | C.W.M. LOVE, Recorder. 
Defendant rests. 


/ mentill >, i, ‘ J j ‘ siesta e 
JAMES S. STEVENS: 


Have been il commission merchant [ the Kansas ( ‘ity stock-yards 
about seven or eight years. Moad cat to Kansas City in 15854, a 
icw days be fore the Pre sta ntial eleetion 1D Octobe i he wanted to 
buy cattle; told him we had cattle to sell: said he didn’t have any 
money to buy cattle; told him we had some that I would let out 
with him to feed. I took him down to Peter Adam’s farm, where 
there was about three hundred cattie belonging to Mr. Forbes. Moad 
said it had lots ol feed: he thought ile vuld take one hundred und 
fifty through very well. Finally [ made a bargain with him that I] 
would put in a bunch of these cattle at four cents a pound, or forty- 


me 


two dollars a head; there was a certain time set for him to fatten 
them; they were to be marketed, and all they brought over forty- 
two dollars a head and twelve per cent. interest went to Mr. Moad 
for his feeding. 1 told Moad I could sell the cattle only for money. 


| said, the way you get these cattle you will have no right to sell or 


ii} dl one or two other trell- 
j . " } . ‘ " + : , . +] " »ey 14 3. } | - i } rf ° 
Liemen have some cattie ln tne same wav, and ne tiiad bette rou LO 
. ’ ’ . ’ : . . 
forbes othee: there were some of the copes ol these contracts that 
} Be 1} } } : . 
ad been sold before: all the wav I could sell isfor cash. Mr. Forbes 
} } 1} ] . : . 5 ‘5 y _» s+ ’ | wry , ‘ 
aeene Mr. Moad taiked thre re IoTf a i@W ILI Les, don’t KR TIOVW what 
: , 
thev talked, though. 
Q. ow, was there anything said about a guarantee on the 


= + _ 
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A. Mr. Moad talked about that. I says these cattle can stay right 
here for a week or two weeks until you know that they are all right. 
I think tlie cattle were to rest there something near two weeks. 
He came back on the 8th of November. Forbes had the contract 


all fixed out and Moad signed it and went on down to where 
re the cattle were. 


The contract was read over before us all; I think I was a 
witness to the contract: this is the contract; itis in accordance with 
the agreement I made with Moad. I was present all the time during 
the entire interview between Moad and Forbes on that occasion when 
this contract was executed. We fixed the writings all up and then 
Mr. Moad started right on for Independence. I saw all the papers 
that were executed. That contract was drawn. I didn’t see any 


note; no notes were signed or executed at that time; I am sure of 


that; but Mr. Moad was to have a copy of the contract, and I don’t 
know whether he got that or it was sent to him; I don’t know that 
he gol It either. | don’t mind whether Moad read the contract or 
not; I didn’t read it, but:I heard it read. I found him down where 
the cattle were the next morning. We counted him off a hundred 
and fifty cattle and he started with them. The young man that | 
took up there went along to help on the drove. I told Mr. Moad 
that he was a good man; that I would have him to take him along 
with him to help him over the Missouri river; they had to ferry 
hem at Lexington. Mr. Toneyhill, the young man that went down 
with the cattle, took the eight head to some station on the railroad 
and then shipped them to Kansas City. Mr. Forbes came down and 
told me there was eight cattle there that this young man had shipped 
back, and asked me what I should do with them. I don’t remem- 
ber whether I made that statement to Moad or to Forbes. I am 
familiar with the shrinkage of cattle in the stock-yards some little; 
we handle some cattle every day. 

Q. Can you give any estimate in pounds as to what would be the 


«- 


deficit in shrinkage if the cattle had proper care by holding over 


one day? 

A. As I tell you, some droves of cattle will weigh more—some 
five or ten pounds more—-and some fifteen less—that is, according to 
the fill you have on them the first and second day. 

Q. From fifty to one hundred pounds less the second day would 
be an unusual shrinkage, would it not? 

A. I should think if they were weighed correctly that would be 
a very unreasonable shrinkage. 

Q. Have you ever known a case where there was a shrinkage of 
that kind when the cattle were properly handled? 

A. Not with a drove of cattle. Sometimes in a big animal—take 
a big fill of water and weigh and then weigh him over afterwards— 
ght be that there would be fifty or one hundred pounds differ- 
ence; these cattle were not of that class. I never saw the cattle after 
they were turned over to Moad. In shipping they are taken from 
the ears and put in the yard and rested at Quincey. A great many 
send them through from Kansas City without any water, but they 
are fed. 
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Cross-examination : 


[ told him he had to bring references that he had lots of feed and 
was a good, straight man. I required such references, and Forbes got 
them and claimed they were all sata ef Then I let him 
74 have cattle to the number of one — lred and hiity head. 

This was about two weeks or so before he actually took the 
cattle. I only witnessed one contract or cae When that paper 
was executed there Mr. Forbes kept it. Moad was to take thes 
cattle at $42 a head and 12 per cent. interest, and we set the time 
they were to be marketed for the comnipany ; they were to be mar- 
keted some time in June; I don’t just mind the time or who was to 
market the cattle. 

Q. Do you know whether on the first of June Mr. Forbes, the 
agent for the plaintiff, went down there for those cattle or did make 
any attempt to market them ? 

A. | don’t know. 

®. Do you know whether he made any attempt to market the 
cattle on June Ist? 

A. No, sir; I don’t reckon he did 

Q. Do you know whether he ever made any attempt to market 
them until he replevied them ? 

A. I don’t reckon he did; $42 a head was what he was to take 
the eattle for and 12 per cent, interest, and all over that went to 
Moad; $2.86 was interest on this $42 from the 8th day of Novem- 
ber up to the first day of June. Sometimes you give a man so 
much for feeding a drove ot cattle, so many days by the head: you 
give him $10 or $15 a head, or vou may give him four or six cents a 
pound. I have put cattle out both ways; I have given men 
six cents a pound and ten cents a pound. He was to feed ac- 
cording to that paper, I Says, These cattle have Fol to have 
corn, and you have got to feed these cattle and make them big. 


M4 
He talked about how he could make them weigh —- —, Moad 
was arrested : | testified against him: don t know whet r he read 


this contract at the time he signed it; 1t was read to him, but | 
don’t mind who read the contract. I do not know of my own knowl- 
edge how many interviews Moad had with Forbes. Moad said he 
could bring over good paper showing he was all right, and he 
showed them to l‘orbes, and Forbes said he thought it was all satis- 
factory to let him have the cattle; I had nothing to do with that; I 
understood at the time where these cattle were to be taken. Moad said 
lie would keep them part of the time in Caldwell and part of the time 
in Ray county. 1 let him have them with the understanding that 
they were to be kept part of the time in Ray county and part of the 
time in Caldwell county; he lived right along the line; I know 
there was no note signed in my presence. 


Ropert TONEYHILL. 


I first became acquainted with Moad the latter part of January, 
1885. Forbes sent me to Moad’s place to look after some cattle that 
Moad had feeding, belonging to Forbes. I was up there, at that 
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time, about two days. I went to the feed-yard and looked at the 
cattle and counted them. I had no talk with Moad about the 
ownership of the cattle, or anything on that subject. 

(). Was there anv talk between you and Mr. Moad on the subjeet 
of his wanting you to keep quiet about anything? 

A. Yes, sir; there was 

®. What was that? 

Objected t O by the defendant Cox ; objection overruled, and de- 
fendant exc pts. 


A. Mr. Moad told me not to tell any of the ne ivhbors or any of 
1] 


his hired help there about the way he had the cattle; not to t 
; to make it appear they did 


them that they didn’t belong to him 
belong to him. 
75 | went back to Moad’s place in March, 1885, and was there, 


except a short time, until the cattle were shipped and taken 
away; that absence was from about the 10th to the 20th of April. 
I went back to Moad’s place and stayed there until Thursday morn- 
ing, the 18th day of June, 1885. I told Moad | b lieved I would 
go down to Kansas City to-day and come back to-morrow. He said, 
You tell Forbes that I don’t want to ship these cattle until about 
the 10th of July; Moad said I could stay away a week or such a 
matter. told him | didn’t want te 


» stay away that long; I would 
be back in a couple of days. I told him on Monday . = same 
week that I thought that [-~would go about Thursday. n Thurs- 
day morning when I started he had his team hitched up ready to 


start away, and he told me he would go down to Black Oak to look 
after some hogs that were lost: he said nothing about cong LO 
Breckenridge that dav; this was about a mile and a half from Black 
Oak. I went back on Saturday morning: | didn’t go back Friday; 
[started Friday but missed the train. I got to Moad’s place be- 
tween five and six o'clock Saturday evening, and I was told that 
Moad had driven the cattle off on Friday morning to Breckenridge, 
and had shipped them. : | went then to Lexington ‘Junction and 
went back to Kansas City; I got there Sunday morning; I saw 
Forbes and informed him that the cattle were gone. Up at Moad’s 
place I was to look after the cattle, to see that they were well fed, 
plenty of corn and water, at . if ene an went to disp se of any of the 
cattle. or to ship any of them, | was to n tify Forbes. 

Q. What wages was you to cieae while you were up to Mr. Moad’s 
plac { 


bjected LO: objection ove rruled. and defendant excepts 


A. I was to have $35.00 and my board. 
Q. What part of that was paid by Mr. Moad ? 

A. Mr. Moad paid me $15.00, I believe. 

Q. That was taken out of what you received from Mr. Forbes, 
was it? 

A, Yes, sir 

Q. You was to get $35.00 a month, and whatever you got from 
Moad was to be deducted out of what lorbes paid you t 


Ss it 


Dn t 
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A. Yes, sir; and that was done. It was a very severe storm the 
friday morning Moad drove the cattle away. 

Moad wanted me to go down to Southwestern Misscuri and look 
at a lot of cattle, a herd of cattle of 6,000. I believe they were Ar- 
kansas cattle, and he wanted them. I told Moad that if he wanted 
to buy the cattle that he had better go down and look at them him- 
self; that | was working for Forbes, and I don’t think that he would 
be willing for mé to go away. Forbes did not know that L was going 
to Kansas City on this trip; I didn’t see him when I was down there 
Thursday and Friday. 


Cross-examination: 


©. You went down there on permission given you by Mr. Moad 
A. No, sir 
76 (). You didn’t go down bi permission given you by Mr. 


be rbes ‘4 
A. Oh, yes; I told Mr. Moad I was ¢ 
). Did he give you permission to ¢ 
A. He says, All right. 
). You went down there with permission, didn’t you 
A. I don’t know how. 
). You were at work for Mr. Moad, were you not, by the month ‘ 
A. Yes, sir; I was feeding cattle for him. 
Did Moad know that you were at the same time receiving a 
ry from _ Forbes ? 


Yes 
M. You tol 1 him so, did you? 
Yes, s 
i). You said that he asked you uit oO time to i ike no mention 


| 


of the fact that the cattle were not his 

A. Yes, sir. 

i). Did you observe that re pu St fs 

A. Yes, sir. I never heard of Mr. Moad mortgaging the cattle or 
pledging them In any way. 


+ * . 
3 i. SMITH 


[ live in Caldwell county, Missouri, near Moad’s place; known 
Moad all my life; know Toneylill when I see him; know Cox; 
known him person: lly five or six years. As near as | can remem- 
ber about it, it was about the last day of October, 1884, that I saw 
Moad, in the evening, and he asked me when I was going to Kings- 
son. I says, l am going up to-morrow. He says, | have got or want 
to get away to-night, and I have some papers that | would like to 


send up toCox. Hesays, “ Will you carry them up for me?” I says, 
“T will.” He says, “I will be by your place to-night and I will give 


them to you.” He came up fn? cave them to me and I earried 
them up. It was on the Saturday before the Presidential election. 
I saw those papers when I gave them to Cox. I handed them to 
him and he tore the cnye lope otf and took them out right bi fore 
me, and I just noticed the paper, here was a mortgage to Cox : 
there was a note given to Johnson sent up to be returned to McGattee 
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the cattle to his father’s farm in Caldwell county. Missouri, where 
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LHoev retpained some two Monens. and were then removed to oad s 
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farm in Rav county. Mo.. where thev remained until June 19th. 


1885, when they were driven to Breckenridge, Mo., to be marketed ; 
that of the 150 head Ont 155 head were brought intothe market at 

Ime : and they are the only eattl COV ' read by the contract to 
which plaintiff lays any claim in this suit; that Moad had become 
. y Vi is loans to one J. D. Cox, a banker, of Kingston, 
in Caldwell county, Mo., in an amount of something over $5,000, and 
had clven chattel-mortgeag security therefor, but had sold the Sc- 
curity without the knowledge of Cox; and about the 27th of Feb- 
ruary, 1885, Moad gave Cox a chattel mortgage on said cattle; and 
at about the same time Moa 


entered into a verbal agreement with 
Cox that he (Cox) should | 


lave the proc f ds of the cattle in question 
to apply on his indebtedness when the y were ready for market: but 


1 _ ’ . 
no record of this mortgage or of this vi r| 


bal arrangement was made 

ve cattle were kept; that the contract between 
ntiff and Moad was never recorded in Ray county, but was 
recorded in January, 1885, in the office of the recorder of Caldwell 
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54 J. D. COX VS. THE WESTERN LAND AND CATTLE CO., LIMITED. 
to the right of the. plaintiff to object to the jurisdictiou of the Su- pe 


H. W. BLODGETT, Judge. | SEAL. ] 
Eudorsed: Filed May 24, 1886. Wm. H. Bradley, clerk. 


S] Afterwards. to wit. on the twenty-ninth dav of May. 1SS6., 
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And now comes the said defendant. James D. Cox. and moves the 
b . »* : ’ . 4 
court to set aside its findings & judgments heretofore made and en- 


* | | . ' + . . | Ts ™ . “> . . on I . ® : 1] 
tered herein 1n said cause and to grant a new trial for the following 


First. That the court admitted and took into account lm proper 
evidence on behalf of the plaintiff. 
. Tl he findings of the court are not supported by the 
evidence. 

Third. That the evidence preponderates in favor of the defendant, 


jf 
or 
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wn 


uurth. That the findings were contrary to the law. 
th. That the findings were otherwise Irregular. 
he said defendant, James D. Cox, prays that 
said il! dings may be sel aside and anew trial of sald cause granted. 
R. A. CHILDS, 


Att'y for DD f ndant (or 


* 


Bradley. clerk. 
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ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 


Tok WEsTERN LAND AND CATTLE Co. vs. J. W. PLuMs ef al. 


Now come the parties, by their attorneys, and now comes on to 
be heard the motion of the defendant, James D. Cox, for a new trial 
herein, and, after hearing the arguments of the counsel, the court 
takes the same under advisement. 
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J. D. COX VS. THE WESTERN LAND AND CATTLE CO., LIMITED. DD 


S4 Afterwards, to wit, on the sixth day of July, in the July term 
of said court, 1886, in the record of the proceedings thereof 


in said entitled cause, before Hon. He ory W. Bloda tt. district judge, 
is the following entry, to wit : 


; (rel, 
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Know all men by these presents that we, James D. Cox, principal, 
and Robert A. Childs, surety, are held and firmly bound unto the 
Western Land and Cattle Company 


thousand —, to be paid to thesaid Western Land and Cattle Com- 


the full and just sum of one 
C: 
pany, its certain attorney, executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and sev: rally, by these 
pre sents. 
Sealed with our seals and dated this 28th day of July, in the year 
of our Lord one thousand eight hundred and eighty-six 
Whereas lately at a term of the United States circuit court for the 
northern district of Illinois, in a suit depending in said court be- 
tween The Western Land and Cattle Co., Limited, plaintiff, and J. 
D. Cox et al.,defendants, a certain judgment in rep 
in favor of the plaintiff and against th , 
(‘ox & others, and the said James D. Cox 
Crror, and til dl au Copy thereof In the cl rk's othee of the s vd court, 
to reverse the judgment in the aforesaid suit, and a citation directed 
» the said Western Land and Cattle Company (Limited), citing and 
admonishing it to be and appear At a Supreme Court of the LU nited 
States to be holden at Washington the second Monday of October 


next: 
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having obtained a writ ol 
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Now, the condition of the above obligation is such that if 
St) the said James D. Cox shall prosecute his writ of error to 
effect and answer all costs if he fail to make his plea good, 


LIMITED. 
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Supreme Court ef the drtted States, 


OCTOBER TERM, A. D. 1886, °7 
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No. 1107. 
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MOTION oF Dr FENDANT IN .. DISMISS WRIT Ol ERROR 
FOR WANT OF JURISDICTION, ARGUMENT IN sUPPoOR1 


OF SAID MOTION, AND NOTICE or SAID MOTION, 
IND SERVICE or SAID NOTICE 


NIcCoy, 


Rk DEFENDANT IN ERROR 


And now comes the West ind Cattle Com- 
pany, limited. defendant in Alexander McCovy. 
its attornev. and moves the dismiss the writ of 


‘rrol 


ground that the 


error of said plaintiff in ¢ 
amount in controversy 1n said exclusive of costs, 1s 
le We lollar rhe ‘tral t 3 

i@Ss than five thousand doliars if? actual amount in con- 
troversy being only D4, 5 2¢ in support of said 
motion submits to your Honors the annexed argument 


\LEXANDER McCoy. 
Attorney for Defendant in Error. 


OCTOBER TERM, A. D. 


No. 1101. 


COMPANY 


MAY IT PLEASE THE COURT: 


This suit was an action of replevin brought in the 
"he . , ° 
eral Circuit court by defendant in error 


tiffin error and other parties. By stipulation the suit was 


tried in the Circuit court without the intervention of a jury. 


and a special finding of facts 1s contained in the record. 


Page 52.) 
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| have no connection with this case. (Rec., 


emaining 135 head were, on June Ig, 1885, 
to Chicago in charge of one |. W. Plumb, for 
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to own fifty-six head of them by 
Moad. t| 


he agister, and that the other 
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in his charge for plaintiff in error. 


mortgage 
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aimed, by purchase or 
+] 


on lune 22, 1995, the 135 head were taken 
n error at the Chicago Union Stock Yards 


Cause. (ox. the untift 


iis 


»| 
pli 
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nb, the shipper, Moad, the agister, the stock 
i > 

iny, and a commission firm who had the 

be ing made de fendants. All these defend- 


Plumb, who filed 


fault save Cox and 


xy his third plea (Rec., 10) 


and ownership in himself to seventy-nine 


he remaining fifty-six head of the 


ee ee ere aS “2 ; 
Ss I ra it Sa cqupucate of that filed by 
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5. All other pleas were merely formal 
rsies. therefore. under the tssues made bv 


company and Cox 
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as to seventv-nine head. and between the cattle company 


and Plumb as to the other fifty-six head. 
The bill of exceptions (Rec., 32, 33) sets forth that 


“Tt was admitted for the pu poses ol this trial 


, , ' , ' . 3 
“that a settlement naa een made between piain ft 


‘ } 
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vwlow) and Plumb in reeard to the fiftv-six head 
‘ which were ¢laimed by Plumb. so that the controversy 
“ remaining to be tried is in regard to the seventy-nine 


“ head claimed by Cox.” 


The Circuit court, as a part of its special findings of 
facts, finds (Rec., 53): “ That the plaintiff caused the 
“cattle to be sold at the said (Chicago Union) Stock 
“ Yards on the day following ( June 23; [S55 }, and the 


“ seventy-nine head in question weighed 95,320 pounds 


—) 


“and sold at $s.10 per hundred pounds, excepting one 


“ steer, and were sold for the sum in the agg 
“ $4,850.40, and that after deducting the cost of market- 


said cattle. the net proc eds of the seventv-nine head 


“ ing 


** 
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were $4,526.15. 


? 


As we understand the law this finding of facts is con- 
clusive. In /nusurance Company v. Folsom, 18 Wall., 237, 
this court has said: “ Propositions of fact found by the 
‘court, in the case where the trial by jury is waived as 
‘* provided in the act of Congress, are equivalent to a 
“ special verdict, and the Supreme court will not examine 
‘“ the evidence on which the finding is founded, as the act 
«“ of Congress contemplates that the finding shall be by 
“the Circuit court. : And it is equally 
* clear that the findings of the Circuit court, even when 
“ special cannot be reviewed by the Supreme court, 
* except for the purpose of determining whether the facts 


‘ found are sufficient to support the judgment.” 
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‘he testimony of Mr. Hastings (Rec., <2), and Mr. 


Stevens ( Rec.. 16), shows that the shrinkage in cattle by 


holding over one dav in the stock vards, would not exceed 


a ’ , ’ , ’ ° ’ 
ten to fitteen pounds per head, the outside, and even 
>? . : 4s 9 ° ‘ ’ : ’ P 
Plumb’s estimate of fifty or even roo pounds per head 
13 = , x ‘ ~ r 7 
would not bring the sum t u » $5,000. We will 


not 


THE FORM ron In MENT, 


It may be argued that because the judg 
— :, 6} wall oT. he entire - 
minds the property in the pla rf aS to the entire I325 


head, with a total net valuation of $7,761.40 ( Rec., 39), 
this court will take jurisdiction. but the law is otherwise. 


, a - — 7 : . . . 
In tne case of 7? Nisan Vv. \ i@i LAGNA, LOO { » Gee 


1 . . . m 

. . ‘ it ‘ ‘ : . .% so? : t . * 7? >" 
the court held that although idgment was for ovei 
$5,000, yet as an inspection of | whole record disclosed 


the fact that the only contro\ sy with the detendant 


(who was there piainult in error), was concerning the 
sum of ? 3,124.20, the court iad no }UurISaIction. 


Pierce v. Wade, 100 U. S., 444, was.a replevin suit 
for Texas cattle. and where the value of all the cattle 
taken and covered by the judgment seems to have ex 
ceeded $5 ,0% 0: yet, as the matter in dispute onthe a 
only involved sixty-two head, valued at $1,400, the court 


declined to take jurisdiction. 
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A. McCoy. 
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Now? 
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Oo} MOTION O} DEFENDANT IN ERR rR ro DISMISS WRIT 
FOR WANT (>) | RISD rION 
. lo GEN. GEORGE W. SMITH. 


ttorney of record for Plaintiff in E-rror: 
You ARE HEREBY NOTIFIED 
That I will immediately hereafter, by due course of 
mail, file in said cause in the Supreme court of the United 
States the foregoing motion, and Jfgpeem In support 
thereof, and that on ogee 5 30//1887, at the open 
ing of said court, or so soon thereafter as said motion 
can be heard, I shall submit said motion and argument to 
said court, at which time and place you can appear and 
oppose said motion if you see fit. 
Very respectfully yours, 
ALEXANDER McCoy, 
Attorney for Defendant in Error 


Received a coing mot me argument, 


and notice at Chicago, Illinois, this / Ove day of 
~. 
A. D. 1857. 
Dolrter | i se ale 
(acesuc ) Ata CbrStec 4 


Attorney for Plaintiff mn £Lerror. 


copy of the fore 


Supreme Court ef the United States, 


OCTOBER TERM, A. D. 1887, 


No. 714. 


4. <> & «© 


. om Gee | 
Plaintiff f Error to the United 
™" States Circuit Court, 
frHE WESTERN LAND AND CATTLI for the Northern Dis- 
COMPANY (LIMITED), trict of Nlinois. 
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iN BMBri.s 


ror ‘THI MOTION OF DEFENDANT iN ERROR rO DISMISS THI WRIT 


Ol ERROR FOR WANT 1 PU RISDICTION 


oe 


R. A. CHILDS, 


ATTORNEY FOR DEFENDANT IN ERROR 


Supreme Court of the United States, 


OCTOBER TERM, A. D. 1887. 


Error, Error to the United 


States Circul 
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t Court, 
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WRIT 
JURISDICTION. 


MAY IT PLEASE THE CouURT: 


You are asked to dismiss the writ presumably because 
the amount in controversy is not in excess of $5,000, ex- 
clusive of costs, although the motion is not stated in that 
way. 
The action being in replevin, the only questions to be 


considered on this motion will be, F77s/, what property is 
in controversy? 


And, Second, what was its value at the 
time of the seizure under the writ of replevin? 


Believing it will readily appear to the court that no just 
disposition can be made of this cause short of a full re- 


view ot the record, no more will be here said than 
sufficient to indicate the be aring of the record upon the 


above questions. 


s 

The plaintiff in error, J. D. Cox, was doing a banking 
business at Kingston, the county seat of Caldwell county, i 
in the State of Missouri, and in February, 1885, one J. py 
W. Moad, a cattle dealer in that vicinity, and a patron of 
the bank, had become indebted to the bank for moneys 
advanced in an amount of something over $5,000. (Rec., 
52.) This is not controverted. fi] 

To secure the payment of this debt Moad agreed with At. ; 
Cox to turn over to him a portion of a herd of cattle "ad 
(Rec., 4) which he owned and was then feeding on his A 
farm in the adjoining county of Ray, the balance of the . 
herd having been pledged to secure an indebtedness to | : 
another bank at Breckenridge in said Caldwell county. 5 ' 
(Rec., 52, 33-) ‘. Fe 


cn 


Sal 


This agreement was verbal and to the effect that when 


the cattle were ready for the market thev should be de- 


livered to Cox. (Rec., 40, 41, 52, 33.) y 


At the time of this transaction. and for vears prior 


thereto, the statute book of Missouri had, among its gen- 


eral provisions the following: 


“ Sec. 2507 Rev. Code, Mo. Conditional sales void as to 


‘s creditors unless recorded. 


“In all cases where any personal property shall be 


* * %* delivered to another on condition that the same 


“shall belong to the person * * * receiving the 
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same whenever the amount paid shall be a certain sum 
“* %* * the title to the same to remain in the deliv- 
“ erer of the same, until such sum * * *_ shall have 
*“ been paid, such condition, in regard to the title so re- 
“ maining until such payment, shall be void as to all sub- 
“ sequent purchasers in good faith, and creditors, unless 
‘** such condition shall be evidenced by writing, executed, 


“ acknowledged, and recorded, as provided in cases of 


° 
° 


mortgages of personal property.” 


Cox caused search to be made in the records of said 
Caldwell and Ray counties, in all places where any such 
claims, liens or interests, as contemplated in said statute, 
might properly be recorded, and, finding none, accepted 
the cattle as security, and to be delivered as above stated, 
and the cattle were actually delivered on that agreement 
as hereinafter shown. 

The first question is to be at once disposed of by con- 


ceding that the controversy is alone with reference to the 


seventy-nine head of cattle claimed by Cox. 


II. 


The only question now remaining on this motion is what 
was their value at the instant of the seizure under the re- 
plevin writ. 

The time of the seizure was Monday, the 22d day of 
June, 1885, at about g o’clock in the forenoon. (Rec. 37, 
bottom of page.) 

The place of the seizure was in the marketing and feed- 


ing pens in the Union Stock Yards in Chicago. (Rec. 


35+) 


The cattle were in the possession of Messrs. Strahorn 


& Co., the agents and consignees of J.D. Cox. (Rec. 37.) 

[he condition of the cattle was that they had just ar- 
‘ived n the yards early th ‘ning and had bee 
rived upon the yaras eariy that morning and haa oeen 
rested, fed and watered, and were in the market at the 

. 2 ' ] a : . ‘ — 

most advantageous hour in the day and the most advan- 
tageous day in the week; and that the cattle were in the 

t favorable condition to be marketed — 
MOsSt tAVOrADIC CONCILION tO e marketed and were toen 
just upon the point of being sold when seized. .( Rec., 37, 
39. ) 


Now, the value of these cattle is the price for which 
thev would have sold at the time of seizure, and thev were 


then immediately upon sale. 


, 


It would be here sufficient argument to suggest that 
defendant in error, by his own wrongful act, prevented 


plaintiff in error from determining the then present value 
of the cattle by stopping the sale and driving them away. 
A price obtained for the cattle when the market was in a 
less favorable condition, or when the cattle were in less 
favorable condition for marketing, would be no criterion 


} . : ; ? } ; ® 
for determining the value of the cattle at the time of the 


‘ 


seizure for the purposes of this motion. 


4 s % 


a: i) " ¥ + , , 
rhe least defendant in error could have done, having 


} 
. 


taken the cattle, would have been to furnish evidence of 


the value at the time of the seizure. but such evidence 


The cattle were not sold until more than one day after 
they were seized. (/vec., 37, dottom of page, and 38, top 
of page; also 53.) The defendant in error has offered 
no proof to show in what manner it kept the cattle in the 


meantime. 


It is submitted that the defendant in error is not ina 


position to question the jurisdictic n of this court to review 
this case. 

Counsel has said, in support of this motion, that the 
seventy-nine head of cattle were sold by defendant in 
error a day or so after their seizure for the gross sum of 
$4,850.40 (Rec., 39), and that the net proceeds is 
$4,526.15, and it is true that the trial court so found in its 


special finding of facts (Rec., 53), and counsel insists 


* 


that said latter sum is the amount in controversy. 


The court found what the plaintiff in the replevin suit 
sold the cattle for and what charges it paid and nothing 
more. It neither found, nor undertook to find, the value 
of the cattle at the time of the seizure-——and neither the 
amount for which the cattle sold nor the net proceeds of 
the sale is the amount in controversy, unless it is further 
true that property may be replevied and sold by the plaint- 
iff for any fraction of its value and the plaintiff will be 
accountable only for net proceeds without reference to the 
actual value of the property at the time of the seizure. 
Such is not the law. 

But the record shows by positive proof made by plaint- 
iff in error upon the trial, that the cattle in question were 
of more than sufhcient value at the time of seizure to give 
this court jurisdiction of the writ. 

James W. Plumb, whose testimony ts réported at 
pret “cS 3/7 and 78 ot the print a rey rad. knew the cattle 
thoroughly. He was a dealer in stock, and had handled 
that kind of cattle for years. He had no interest what- 
ever in the result of the suit, for his claim for the fifty-six 
head had been satisfied long prior to the trial. He went 
with these identical cattle from Breckenridge, Missouri, 
to Chicago, and had them in the best condition for the 


market when they were seized. He knew when the cattle 


6 


. ] ] a. Lom | ] mmasean -¢ el, 
were Sol ind the treatment they had received in the 
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ao Se id - } a Ba - eo» ra 
as when seized: and that he makes the estimate from 
1] re 2 1: a See we 
actually weighing and handling that kind of cattle 


i " >} ‘sz | ;ry ” . : rear cs . ° ’ 
Take, then, the lowest figure here given; say, fifty 


pounds per head, and the loss on the seventy-nine head 
ee ’ :, i } ‘| ; - ie 
by the SNTINK ge Was 3950 pounds. I he cattle, w he n 
“al VW rorhe , le WwW1nn : Hy t}, ~ ‘ ‘StTImMOn\ toner = 
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fore, the total weight at the time of the seizure was 
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the value of the cattle, if the market had been both days 
the same, but Plumb says the market on Tuesday, at the 
time of the sale, was ten cents a hundred lower than on 
Monday, when the cattle should have been sold. (Rec., 38.) 
Besides, they were then s/a/e cattle in the market, and 
were so regarded after they had laid over. (Rec., 38.) 

Now, without reference to the fact that these cattle 
had grown stale in the market, but estimating the market 
as ten cents per hundred higher at the time of the seizure 
than at the time of the sale, and we shai! have the addi- 
tional value in those cattle at the time of seizure of 
992.7 X.IO= $99.27, oO! 5,062.77 + 99.27 $5,152.04. 
Plumb was the only witness who pretended to know any- 
thing about these cattle or as to the relative condition of 


the market on the two days, and therefore his is the only 


testimony of value in these respects. 


~~ 


The remark of counsel in closing his first point at page 
7 of his brief is not understood. And, in this connection, 
[ must notice the manner in which counsel has face- 
tiously enlightened your Honors on the origin of the ex- 
pression “ watering of stock,” and his reference in that 
connection to the character of the testimony of the witness 
Plumb. See bottom of page 6 of brief in support of 
motion. Here the court refers, in his opinion, to Plumb’s 
unscrupulous practices in starving the cattle for water. 
Here I insist, with deference, that the trial court wholly 
misunderstood this witness. ‘There was and is no sylla- 
ble of testimony in the record that Plumb ever practiced 
or did any thing of the kind. He testified he had accom- 
panied the cattle into the market and had, at Quincy, un- 
loaded, rested, fed and watered the cattle, and that they 
had fed and watered them immediately upon unloading 
them at the stock yards in Chicago. (See lestimony of 
Plum. Pec. 3/3 jo. } 

The second point in the argument in support of the 
motion is not a question upon this motion, and therefore 
the three authorities there cited are not in point on that 


Side. 


If /nsurance Company v. Folsom, 18 Wall., 237, does 


hold that the finding of the spec ial fact as recited at page 
: . . | ses . = ; : 
53 of the record is conclusive, as claimed by counsel in 


support of the mowuon, what are the factS conciudedr 
Why, that on June 22, 188s, the cattle weighed 95,320 
Y5 < J ~ 43 eo ‘3 ' Vc LLAK Ciuc Y5s5<% 
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aggregate, $4,550.40; and that sum was reduced to 
™ } } » Gara tha . sorh 
4,520.15 by charges; but 11 does not find that the weight 
" } ly > 1 : » h , _— } 1 rry? ’ +} » Fe . ' ] : +> 
and the value per nunarea welonte al the UMe OF Lhe SeiZz- 
* 7» , . | *s> ~? - } ' Plum) ’ ’ +}, “, : - 
ure were not aS above Stated Dy ‘ump, ana there is ho 


testimony in the record to color or contravene it. 


that Cox never author- 
out of the proceeds of 


himself provided for all 


The decision in this case should be reviewed and not 
dismissed hence, for Cox’s claim was in excess of $5,0 0, 
cattle had been delivered into his hands 1n pay- 

ment of the claim, and the value of the cattle thus deliv- 


as in excess of $<.000, as above demonstrated. 


Upon the whole record it will be seen, upon careful in- 


7 


between the parties in this court. the law 
error. 
question of construction of certain 
registry laws of the State of Missouri and the effect upon 
.* 1 . . 

creditors and innocent purchasers where constructive no- 

tice has not been created by the due observance of the 
registry laws. 

‘The circumstances of this case are peculiarly such that 


, 


the judgment of the Circuit court shall stand, Cox will 


} 


} lose his money. but if reversed. the cattle 


be compell d to 
company has remedies that ill preserve it, and neither 
party will meet with lo: 

In fi / / £ Lick 
sald: 

‘We have jurisdiction of writ of error or appeal by 
‘a defendant when the recovery against him is as much 

value as Is re quired to bring a case here.”’ 


- 
respectfully submitted that this court may and will 
jurisdiction to review this cause. 


R. A. CuILps, 
Allorney for Defendant in Error. 
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Natham R. Moffitt, being first duly sworn, does on oath say: That 
he is a resident and freeholder of the State of Nebraska. and that he 
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record, May llth, 1882, at 4 a. m 
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We 


Know all men by these presents, that whereas, at the November 
term, A. D. 1875, of the circuit court of the United States for the dis- 
trictof Nebraska, Charles W.Seymour and William W. Wardell, plain- 
tiffs, recovered a judgment against Wiliiam P. Young, debtor, and 
John I. Irwin, Jane Y. Irwin, W. T Milton F. Lamaster, 
and Nathan F. Moffitt. sureties, defendants, for thesum of six thousand 
five hundred dollars and costs of suit, taxed at eight hundred and 


nd 


fifteen dollars and nin ty-seven cents, and W hereas by virtue of 5th 
alias execution, issued by Watson Bb Smith, clerk of the cireuit 
court of the United States for the district of Nebraska, and under 


the seal of said court, bearing date the fourteenth day of April, A. 
I. 1881, and directed to the marshal of the district of Nebraska, 
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the United States for the district of Ne braska, A. D. 1881, holden at 
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MILTON F. LAMASTER VS. JOHN W. KEELER. Do 
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Thereupon, afterwards, at the November term of said court, on the 
50th dav of December. IS76., the following 


proceedings were had, as 
. ° . - -. , | 
appears ol record Ol) folio 4 Journal /\, OF sald Court, tO WIE: 


—_ 
‘ ‘ 


(jrder Adopting Nihal Lau I, Jertinyg tf) p 


Ordered, That the laws of the State of Nebrask: 


lating the Issuing of executions, and all the proceedings to be had 


thereon and thereunder, be. and the same are | as the 
rules of procedure to enforce the collection of judgments in the United 
States circuit and district courts for said St 


Si) wal My 
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Whereas Charles W. Seymour and \W W. Wardell did 


Nov. term, 1875, of the United States circuit court, holden at Omaha, 
within and for the district of Nebraska. recove! i judgm¢ nt in said 
court against William P. Young for the sum of six thousand and 
tive hundred dollars damages, and for their costs in and about said 
suit 
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o} r the payment the judg : i costs 

ee. lel rors 
Ss | re i YO ie Sal 
MOHIN TRWIEIN 
IANE Y. IRWIN 
W. LT. DONOVAN 
MILTON FF, LAMASTER 
NATHAN R. MOFFUPT 
STATE OF NEBRASKA, | 
Douglas County _ 
John Irwin, being first duly sworn, does on oath, say- that he ts a 


resident ana il freeholder of the State of Nebrask: : and that 
real estate in the State of Ne! 
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aside from incumbrances, to the value of forty thousand dol 
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JOHN IRWIN 


Subscribed in my presence and sworn to before me this 25th day 
of November, 1570. 
WATSON B. SMITH, Clerh 
STATE OF NEBRASKA, | 
Lancaste y County. ae 
Jane Y. Irwin, being first duly sworn, does, on oath, depose and say 


that she is a resident and freeho! te nitne Stat ‘ i ; 

S| that she owns real estate. not exempt from execution and 
. . 1 

aside from incumbraneces. to the value of seventeen thou 


dollars. 
JANE Y. IRWIN. 
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Subp bed In mv presence and sworn to vetlore me tis loth day 

\ orn 
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a ogg J. STEWART DALES, 


and s | resident and reeholder of the county of Lan 
caster, State of Nebraska; that he owns real estate, not exempt from 
executiol le fro mb ; to the value of five thou 
sand : ' : 
W. T. DONOVAN. 
Subscribed in my presence and sworn to before me this 19th day 
QO} Noy s, ) 


[SEAL. | J.STUART DALES, 
: Notary Public, 


Nathan R. Moffitt, being first duly sworn, does on oath say that 
he is a resident and freeholder of the State of Nebraska, and thathe 
owns real estate In the State of Nebraska, not exempt from execu 

| 
tion and aside from ineumbrancees, to the value of six thousand 
(S6.000.00) dollars 
NATHAN R. MOFFTTT 
Subset | in my presence and sworn to before me this 24th day 
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of the United States authorized and empowered to take depositions 
in causes pending in the cireuit court of the United States, did call 
l¢ be and personally appear before me, at the office of 5. 
Leon, in the county of Decatur and State of 
SS lowa, and In the district Ol lowa, John W. Keeler to testify 
and th truth tosav on the part and behalf of the defendant 
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Mr. Stearns as fee. 


Ans 
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Int. 19. Did vou ever receive monev from Mr. Ewing orany other 
other person to make that pavment 


Int. 20. Have you received any money from Mr. Ewing or any 
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other person for hhim s1nce that time 
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Ans LU OL GOT Ctit PELVITICHL OF ft Mat note, 


rin reference to this property. 


eceive a letter from T. Ewing prior to the 
: “> | Be : 9 : ] at . , " ] * ® : > " 
Ans. 26. I have received a great Many tietters trom him prio! LO 
Int. 27. | mean just prior to your going out there ? 
Ans. 27. My best recollection is that I did not. 
Int. 28. Did you ever receive any letters from T. Ewing or any 
person for him in relation to the purchase of this property 
Ans. 28. Some two or three months prior to the time I went out 
there I received a letter from Mr. Ewing, stating that he had a piece 


of property he would 


+} 


like LO Sf 1] lilt 
Int. 29. Is that the only letter you received from him in regard 

to this property * 

Ans. 29. That is the only one except the one when the note came. 


‘y 4 : ‘ - . . - } 7 : , -_ 
Ans ov I is not my) practice, and nevel has been, to hie letters 


O47 A{TL as 9 . : 1? , 
Int. 31. What did he say his reasons were for wanting to sell vou 


Int. 32. Did you go to Lincoln to buy this property ? 
Ans. 32. | did not, from the fact that I had not seen the property 
Int. 55. You knew at the time you took the deed that there was 
a sult pending to set aside the title to Ewing, did you not? 

Ans. 33. I did 

Int. 54. What did Mr. wing say Was lis object In selling the 
pr yperty 4 
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ej) 


Ans. 34. | don’t recollect of his clving me any special object. 

Int. 35. What did Mr. Stearns say ab it. if anvthing ? 

Ans. 55. I had but very little if anv cony: rsation with him about 
the property. He made out 

Int. 36. What paper did he ma 

Ans. 36. The deed and th | led out the notes. 

Int. 37. Is there any other written contract between you and Mr. 


. a > . aad . * * } 
Ewing in regard to this property : e deed, note, and mort- 


“ . ry ’ r ty 
— | 
¥ -_ 
Int. 40. Who is vour attorne\ 
, 
Ans. 40. Mr. Stearns 
Int 3 \V hy . ts = . " | ’ i] : , = ’ 
ii t , bhatt Wis \ til Cer Pie‘ ys il rit? Beis Proper \\ rriet ai 
. } . : 
was 1h iltl@ation 
= , a 6 : _ . 
; . . ‘1 . , . : : > | " + ’ 
Si Ans. 41. My object was this: That if I got that property 
7 . > . 
reyy F ,* . ; ’ ’ ' ?} 17 ») Md 
ior that amount ot mon . | TAS Thi “OTL money 
Tua ’ +} +} ’ \ , Ses 1. 
KnOWTNYe abl the same time that lr. ? - mpiy ap O TUA 
i , 
} 
mv warranty POO Tod PVN 
| _* te) \\ : * ae ye } +] ' j * 4] 
LU. 24. as it understood that Ff was to pay the expenses 
7 ' 
ol tigation 
: +) ‘ . ‘ — . | ‘ . . 
An ‘2. As A matter or course, ll in ‘oO vet MV WATTANLYV SUS- 


’ ? ~- ? ’ } 
tained. | will look to Mr. Ewine for : mone 


Int. 48. Was it not understood that Mr. 


Int. 44. Have you pal | 
so, how much ? 
Ans. i have paid all claims Mii s_rearny hi resent d | 


— 
— 
e 
wr 
a 
7 
a 
oan 
- 
“ 
— 
—" 
—_ 
— 


Int. 45. How much have you paid 
Ans. 45. | have paid five dollars up to the present tims 
Int. 46. Who employed Vir J. M. Woolworth ? 

Ans. 46. I don’t know; probablv Mr. Stearns. 

Int. 47. Who employed D. G. Hull in this case? 

Ans ve ilswWwe ras above tO last i] 

Int. 48. Who employed Mr. Seymour as att’y? 


Ans. 48. [I answer to same as to the others 
by. | 
Int. 49. Did vou give Mr. Stearns fu ority to employ tha 
attorneys he wanted to? 


Ans. 49. I left the case in Mr. Stearns’ 

Int. 50. Was there not some kind of an understanding or agree- 
ment between you and Mr. Ewing, that in case you was successful 
in getting the title to the property you was to convey it back to Mr. 
Ewing ? 

| S—H5? 
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SS Ans. 50. No. sir: there was not. Iam under no more ob- 
ligations to Mi owing in that respect than |] am to Mr. 


— : a _— : 
. i 4 . . 7 . ' . ' rt 7 ‘ ‘ 
Ans. 51. I would convey it back to Mr. Ewing in this way: 1 
. j ls 1] : : : ] | , : : 
this deed is sustained I will convey it back to Mr. Ewing if he pays 
| ’ * ’ { ) 
a }) ice ior 1t tuat WII! ISLITV Tie seine it & rpect tO make 
SOT ¢ Mone, Oli ‘ay 1] 4 1} | Wiioevyvel | conve, iT {) \V I | \4 LO Pei \ 
| 
5 + 
it, whether it is Mr. Ewing, Mr. Stearns, or Mr. Bullock 
>) ] : ] A] 
Int. 52. How do you expec to make the money 
~*) 4 i] ] 1] ; | ’ ¥ , " 
Ans. 52 expect to make the money Dy selling it for more money 
than I gave or am to give. 
<)> . . 9 . 2 i. i. 
Int. 53. Do Vou expect O DUILG ON Ib Ol Pn prove i 
~ 6) That ~ ee - [ don’t know what 
ADS. Od. Hal IS SOTNCLOING Cah t answer. GO KHOW Will 
. ’ . , ’ , ao o¢ . , ; 
Limé might adevelop. nave peen sSolleilted several times to vo Into 
if ; + ’ ; j 7 } 
partnership with Mr. Ewing since he has been out there, and thi 
| | gg ld hay | : 1] i 4 | [- 2a9 ih vl » 7 1) 
ics Lime MOiCa Liiill Would cLIA' Daer COMMS IGUeCru il 


| i lig eB , 
Lied qld Vou J 
e ‘ 
— | se Net ’ . ; . . Ti ] } 
Ans ) iat would depend Cire iSLanCes i] Si) (i COll- 
i 
1, 7 } 
+ t sa 
clude to go into partnership with Mr. Ewing and put up a building 
' _ 
os j ] , 
**% 
lit would not be for salt 
+ j \V es en il -. 1] ] 4 : > i . ’ ¢ = ] | d 
lit OU AS Liat MLi ACU UVC a i' YUL LUPIN ULI tat I 
~ . . " . . ' — 
. ‘ ‘7 ' 7 ' 7T } ,) ‘ a Ty Bee . 
ATS. ODO. As Mr. Ewing Well Witii Lit qaown to the tl} In he said 
lik . | ’ ' ' . _ 1,4 ’ | - | : | 1] i} y\? ;* ’ »\ 
i] ‘ LIS { io ru] rig iit cALita }) s \ Fs uy : CEI FPL i 5 © idih\ 
’ i } ) ’ 
QO} ‘ 1] ’ ve ; +% wy) 7 tr | i\ \ ,% .yY) ’ " ‘ 
rit Ou Pieast ult \ [id] iI { phiive OU CO! ML ana 
ae cy Tt »prtr rehpit surat ryivé 7 ] sat a9 - | a _ +4 
7 < o U Litt pal Lit'l Ain? ibvil ta’ child 1) > ij? <A RPL iiti i _ Vil i. 
‘ : i i i 
1 | } tweet | i { 1? )7 ; ' ’ ’ 
LOId ii ii WOU TL tcl AS st ii ‘7 4 PEELE Pci LIVvil 


Ans. 57. There was no acreemenyt, ¢ ither written or vi rbal. that | 


was under any obligation to Mr. Ewin: 


Int. 58. Did not Mr wing state to you in substance that he had 
sale =e 

purchased nat property and that a sult had been begun 1D thi 
State courts to set aside his title, and that he wanted to transfer thi 
Cast to the | nited States court eeeke he ould not ae that unless fie 
would LTransiel thi property to some person Iiving out ol} the State 
of Nebraska. sete that hie desired to convey 1t to vou, So that Vou 
could bring suit in the U.S. court for possession ? Did he say that 
or any part OT 1t, O1 any words to that effect? 

Ans. 58. | understood from Mr. Ewing that the property was in 
litigation at the time I bought it; as to his saying he wanted me to 
buy it and throw it into U.S. court. I have no recollection of that 


. ~s rey mine } ] ‘ ] . all ] 
Int. 59. Will you state that he did not sav that or words to that 


, 


Ans. 59. | will state that my best recollection is that ne did not, 


MILTON F, LAMASTER VS. 
Int. 60. Was it not the sole pur 
| that the litigation 
l‘ederal courts ? 

Ans. 60. My purpose was to g 
possession of the property I | 
sion. 

Int. Ol. W hat was said aul OUT 
at that time, Or any other time 
I answer the | 


. : 
" _ 
such obligation 


um ' 5. 


‘H) 


: ; 4 ¥ ; . 1] ] 
In t) State ULV all the con : 
L- ¥,] 
At any time took piace between ve 
] ’ | es , i 
Lne purchase and transier ot the pro] 


, } 17 1 T 
Lile property Loat recoLlLiect. of rit 
fu} eft the impression with me that t 
7 ce 
provided | could succeed in holding 
) r] } ’ 
Int. 63. What did he sav was thi 


A « > | 1] } } 
Ans. 63. AbDout all he said to me was 
+} sl |] | . * bcs , 
Liit? tit COULC be easel rol ry SOT ( 
, ; 7 
would rather see me make some mone 
, 
re Pe \y 
. + 7 * 4 
a . _ | . 
In 4 What did he Sav was the re 
could get the title easier than he could 
Ans 6+. | don’t recollect that he ia 
at ‘i i 
‘ , ) 
Int. 65. Did vou not understand thi 
uld | e ‘lw ohteined in ti 
couid ve more easliiv optalhbed 1h tiie 
Ne) | Té c*¢)l rra / 
‘ - ae oo } 
ins. 65. Mvy understanding was t! 
* ? : co ] } 
lie it 1b ¢ i be more @C@asly arrane 
: j : } 
posed of quickel 
‘ss ’ . — + ° ; 
int. Ob. Why could 1 
: } — 
Ans. 66. My understanding was t! 


Then vou purchas 


suit in the Federal court. did 
Ans. 67. I bought it with the inte 
] . 7 | , ” . 
anv otner court that Would G@Uuaral 


Int. OS Did not 


it Mr. Ewime 


thy ‘ 


(ns. 65 Phat Is not my recoll 
| ’ ne ~ Ta tO ryhe 
‘ \ i iA <i a iil 

| | ] : 

Int. 69. What did vou unders 


’ 4] 
COuULGd NOL MalNnlalh his Litie aS eus 
4 » +? 4 
Ans t).} | aon t recorie ) ey Lis 
, 
Int. 70. Did any person 
{ns iV Mi stearns said to me 
. i] +] sy | 3 a 
property that the title could be east 


JOHN W. 


f conveying tha 
might be trans! 


KEELER. 


| property to 
‘red from the State to the 
court where 


could nol 


, 
j . +} . ? 
efore—that there was no 
‘ ry ry ’ | ’ P 
conversations that ever 


2 
iLles| (1) 
’ ] } 
vVersatl ll We ar iapoout 
> 1] | . " «? : 
i > ‘se | Tie Liit Droperes 
I , 
Ce was monev ith 1b to me, 
’ 7 } 
} C Gdesired LO Sel 
, , 14 +. 
’ '¥ , sy 7 ‘ 
iL Ij Was IT) litigation and 
‘| zy 
se Liban himself. and ic 
’ oF | 
, » ey ° . . 
Ol it bLLAL AlLVY OHUe Cisé 
' . 
son that some other person 
* 
, . } ,* 
reason dont veleve 
’ ’ ty | hy: ’ title 
' “(il L) Ly Loa Lie vi if 
> | 
reqaerai Cou Stnan ln the 
. ’ | , 
tne Sultl Was bDrougnt DY 
| 4] > : 4 1_] T? 
i—tLnat IS, 1b could be dis- 
7 i,¢ , ld | 
| Drought suit 1t would be 
} , 7 - 
ror Lire puUurpost ol UrlIngineg 


bringing suit in that o1 
‘ . 
Lat 
8 
ve vou to understand 


1 bas % 
= ” ’ ’ ’ i’ 7 «Fr 
Vii’ ieatouli Liles Wil? 
. 
; 
' ; 


} | 
: . ; 
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> 7 41) 
Sa4a4 it could 
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weg ry} } - ~ | . | . 
Ans. 71. ‘The reasons were. m peeing a non-resident, toat there 


. : _ +] bLiay4 J e 7 | : 
Was no Question as regaras the titie, DULL Whal would get It. 
3 ‘ 
72. Why did he nol ident could get the title e: 
nt. 2 Iv Gidd Le SAY a Oll-Tesidelt COUIG Vi HC LILIC CAaSIC! 


? ‘} 
S aad ; a’ ‘ ‘ ‘ 4 
‘ 
- : j ) 
’ 14° 7) ’ see) ; 
Int ‘ ; ’ i] | 4 ii 


} 
* 

; + . 1} * 
stearns otice qi Vili oreLnel recons lat tion | will say 
that hie was hot present 

—i + 4] , , 
Int ie) \\ cis ete) Lh Lit I ‘ Cel Leen at . 4 i Lt) Vo LO 
()*) — +) 
JIL purchase; 
’ vax \ ’ ’ ' | : +] ’ +7 i 4] 
iis j 4 \ OTe 1) cl “2. rWils : . at prop 
i. : } Fe ! e ; ‘ 
. ’ ** . : ; ,sy ' : 7%» »\ 7 a ‘ , _ - ’ 
ery | Wis biaK ne <A POO IniVesLiiit ; nid li _ eae Ae] rita il} <i 
7 . ; r . ] P P 
Federal! court or any otpel court WHalited i 
> | vit \\; ; . +] ‘ ss i] 1 - — i . . _ 4 bey | +} 
lit ‘ ,. Vals LIVI eres Lit O] Lit NaUuUCcecIneh | ii cru LU) LalAf Lit 
os +} ® ] Oy ee +] } } 4s 
conveyance, SO Lhe action Could be Drougcnt In tire Federal court 
: — > ryg7y ® j 4 47 47 ‘ j } 
Ans. i, Phe maucement OH MV part Was LHIs: that 1b Gla Hol 
i 
<) ° , « " , +4 Fe -_ , :% + 4 1 " ‘ : . a") P a« 
mak Any aginerence What Cour. | Wiis brough im, SO TV Warraney 
; } ° 47 ‘ 1 . 
vé< ’ t , > 3 
Was GDUATA! ee i¢) Tie it) rif riLi¢ ‘) propert\ 
, ‘ 
ce neaiiidiond , , 
, +7 ? ’ 1 , ’ : , | 
Int ‘é Was ‘ hot WNaGerslood Ly t \ Li ‘ i. bie atc ii iil Vou 
? 
4 ' ‘% ‘; 
' was LO “CCK lImmedila ‘ ; > 1} Lilé t(j ri ‘ { li'l 
\ es Ty : . ; 
4 11s > o nat Nw eel tii \ reco ' 
71 
T sit , * 
itt ic Will You “i \ | VT = Tif = e 
paw : ’ 
Ans. 78. No; that is not so 
; | ? ’ ‘ , 
Int {:) Hoy much i ina prope) > * I 
; ; 


A. * . | , . , 2 . 
price of lots in smaller places where I was acquainted | thought it 
was a very saie investment. 


y + . " . . ‘ 
Int. 81. If you are defeated in the title is Ewing to pay the costs 


‘ ‘ 
’ ’ . ] 
. ' . : > . 
rani c(ieed TO | i expect him 1d) make i POO 
rate. il 9 WV. } }: 
93 nt. 82. as there not some understanding between vou 


Ans. 82. 
answer this one similar—that | 
presented. 

Int.83. The question was [was] there any understanding that Mr. 


+ 


mat question once, and will 
claims Mr. Ste arns has 


ed 
— 
~~. 
a 
Pa 
com 
—) 
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— 
me 
~— 
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» * * 
~ 
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med 
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Ans. 83. I have answered, but will say again there was no such 
understar ling. 

Int. 84. Don’t you know it to be a fact that Mr. Ewing is paying 
attorneys fees ¢ 

Ans. $4. I do not. 


S1TCt July last 
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Int. 85. How many letters have you ever received from Mr.Stearns 


») 
Ans 85 believe only Oe, 

Int. 86. When was that? 

Ans. 56. Am not able to oly the d 
Int. 87. About how long ago was it’ 

Ans. 57. It was some time after | came home from thi re, possibly 


three we KS or longer Can tL Sa Ss LO thre Lime @Xuacwuly 


Int. SS. Was that the time vou rot the note ¢ 

Ans. 88. No, sil 

Int. SO. How many letters hav n to Mr. Stearns 

Lns. SY. I can’t say whether I ever wrote him one: | think not, 
tnough 

Int. 90. Hlow long was you in Lin nat the time vou made this 
irchas« ? 

Ans. 90. I was there from Saturday t Viondav 


Int. 91. Where did you next see Mr. St ns? 
Ans. 01. I next saw Mr. Stearns to- 
Int. 92. What dav of the week was the deed made to vou? 


oh Ans. 92. On Mondav. | belie’ 
Int. 08. Did vou vo out to Lincoln on purpose to buv this 


property ¢ 
Lus. 93. I answered that once before, but will Sa\ | did not, for ] 
had not seen the property al that time 


; 
? 


Int. 04 Did vou have that in view? 
\ ‘) | *1] + +} . ‘| . ’ ° } = ’ } | 
AATIS, « 7 Wiil State Liat thab Was i contemplation, Dut 
; \ . : 1 _- 
hardly ever buy anything until I se 


° ’ 
ent to Lineoln had vou 


hie i Tom Nir | Wit 4 
, 
i , 
Ans. NI recoliection 18 1t Was 2 » months prior to that 
‘ ‘ 
Lime 
7x. } ; , } ] j l. 
Int hh) Aside irom your tarm, tarm mprmements, ANd Stock what 
, 4) . ] ° ae ; 
property was you worth in July, 1882 
, ‘ “a } } } 7 : 
Ans. It). Suppose about ive or si I real adoilars have 
: 
hot LaKeT) a close mventory. 
P ‘\> . 4 é 1] nll ae s] : sy 7 | £2 
Int. 97. Did vou sell any property ne time vou took this 
. ; ; 
deed and the time vou sent that mon 
— _ ’ , } ’ 
Al 8. wi. Yes: $iDOUL hundred ClO} s wort 
se P 
Int. 9S. Where did you get the thousand dollars you sent to Ne- 
i =| 
RPiat ms 
ns. ee, mot it Irom thie Farm i> DG lraders Bank iil Leon 


Int. 99. Did vou borrow it? 
Ans. 99. I did. 
Int. 100. Have you paid it? 
Ans. 100. It is not due, and I have not pa 
Int. 101. Is there not some understanding between you and Mr. 
Ewing that he is to furnish the money to p: 
the bank ? 
Ans. 101. There is not. 
Int. 102. How many other notes are due to Mr. Ewing? 


Lbat note of yours 1n 
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qadue in 00 davs: it was tor two thousand "s 


. ] ; ' | 
Ans. 115. I have no particular ar ment, but when 1 not 
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MILTON F. LAMASTER VS. JOHN W. KEELER. id 


i Supreme Court of the United States, at Omaha, this 19th day of 
April, 1SS4. 
KLMER S. DUNDY, Juda 
District or NEBRASKA, 88: 
| hereby Ce rtify and return that on the 22nd day of May, 1884, | 
. received this citation, and on the 24th day of May, 1884, I served 
the same upon J. M. Woolworth, attorney of record in the case, in 
Douglas county, State and District O| Ni braska, by deliv rll 
and leaving with him a certified copy thereof, with all the endorse- 
— ments thereon. 
ELLIS L. BLIERBOWER, 
United States Marshal for the District of Nebraska. 
By R. E. ALLEN, 
Denuty United States Marshal. 
Marshal’s costs, $ , 


| Endorsed : | No. —, L nited States circuit court, district of Ne- 
braska. Milton i Lamaster, P itl iT) error, Us. John W. Keeler, 
leftin error. Citation. Filed Apr. 19, 1884. Elmer D. Frank, 


clerk. Muarshal’s costs: Service, 2.00; copy, 30: mileage, .06. Total, 


1?0 | NITED STATES OF AMERICA, | 
District of N, hrasecd. 


by virtue of the foregoing writ of error, and in obedience thereto, 
’ I. Elmer D. Frank. clerk of the circuit court of the United States 
for the District of Nebraska, in the eighth circuit, do hereby certify 


that the fore volng folios, from one to 119, contain true and faithful 


—&. 5? ’ 
transcripts of all pleadings, process, and proceedings of record and 


Ol} tile in my othece as sad clerk, 1) Line case Ol John W. Keeler Us. 
Milton I. Lamaster, and that a copy of the writ of error and cita- 
Lion has been lodged and remmalbvs ill Wy > a othee. 


} | ‘ ” i] . ») 
\\ imness my hand and the Secui OF Salad court al Omaha. LUIS ~ nd 
dav of June. 1LSS4. 
. iL nited Stat Circuit ( irt. District \ 


ELMER D. FRANK, Clerl 


|? 1] Supreme Court of the United States. of October Term. A. D. 


LSS 


Mitton F. Lamaster, Plaintit?! in Error. 


Jounxn W. KEELER, Defendant in Error. 


Afterwards, to wit, on the [3th day of October, in said term, be- 
thie justices of the Supreme Court of the L nited States, at the 
Capitol in the city of Washington, comes the said Milton F. Lamas- 
te] by William C. Goude and Georg: W. Doane, his attorneys, and 
Suys that in the record and proceedings aArore said there is manifest 
error 1n this, to wit: 
|. That the said cireuit court erred in setting aside the findings 
. und special verdict of the jury returned into said court on the 13th 
day of December, A. D. 1883. 
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GEO. W. DOANE, 
W.C. GOUDY., 
Attorne ys for Pl fil un error. 
Kndorsed cover: Nebraska C.C. U.S. No. 652. Miiton F. 
Laimaster, plaintiff in error, vs John W. Keeler. Filed Oetober 9, 
LSS4. 
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bond even according to the statute of Nebraska. There 
was no obligee named in the bond; there could be no con- 
tract unless there were two parties to it. There was no 
justification in the bond as to the sufficiency of Lamaster 
as a surety, as required by the Nebraska law. There 
was such an affidavit aitached with the name of Lamas- 
ter cut therefrom—this was enough to inform the clerk 
that he did not intend to become a_ surety; it would fol- 
low that the approval of the bond would be an approval 
of the other persons as sureties, not including Lamaster. 
If so, the clerk erred in making entries on his judgment 
docket of a judgment against Lamaster; it should have 
been only as against the parties who had justified as to 


their sufficiency. 


It may well be questioned as to whether the court had 
jurisdiction, because the suit was a controversy in fact 
between Ewing and Lamaster, and Keeler had no interest 
in the premises. Other errors appear in the record 
which I do not deem necessary to discuss. I[t seems to 
be clear that the clerk erred in acting under the Nebraska 
statute. And the Circuit court erred in holding that his 
proceeding established a valid jadgment or that the execu- 
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SUPREME GUURT OF THE UNITED STATES 
OCTOBER TERM, 1887. 


No. 76. 


*o7- + 


MILTON F. LAMASTER, 


Plaintiff in Error, 


JOHN W. KEELER, 


. ‘. _ 
i de fe nadant i fj f I 7 ‘ '} 


BRIEF OF JOHN F. DILLON FOR THE 
PLAINTIFF IN ERROR. 


eee ee 


Supreme Court United States, 


OCTOBER TERM, 1887. 


Miiutron F. LAMASTER. 
Plaintiff in Error. 


AGAINST 


JoHn W. KEELER. 


Statement. 


KJECTMENT by Keeler against Lamaster for Lot v. 
Block 56, Lincoln, Nebraska. Trial to jury. Verdict 
and judgment for the plaintiff below. Defendant below 
is the plaintiff in error. THE ERRORS arose upon the 
admission and rejection of evidence, and the instruc- 
tions to the jury and refusal to instruct. Mr. Doane’s 
Brier for the plaintiff in error, contains a full state- 
ment of the case ; the assignment of errors, and in the 


Appendix thereto, the instructions given and refused. 


In the Appendix to this Brief, the Process Acts of 


Congress and the Nebraska Stay Act of February 23, 


1875, are reprinted for the convenience of the Court. 


Argument for the Plaintiff in Error. 


BY JOHN F. DILLON. 


I. 


The Marshal's sale of the lot in question 
was void for the reason that the stay bond 
which the clerk approved and the judg- 
ment which the clerk assumed to index or 
extend against the defendant (Lamaster) 
under the Nebraska Stay Act of February 
23, 1875, was approved and entered with- 
out authority of law, since that Act, being 
passed subsequent tothe Act of Congress 
of June 1, 1872, Sec. 6 (now Rev. Stats.., 
Sec. 916) and subsequent to December lI, 
1873, when the Revised Statutes of the 
United States took effect, and not having 
been adopted by any rule of the Circuit 
Court, had no application to the judgment 
of Seymour and Wardell vs. Young, ren- 
dered November, 1875, or to the execution 
issued thereon or to the proceedings there- 
under. 

The giving of the stay bond by the de- 
fendant and others, and its approval by 
the clerk, was coram non judice, and 
wholly inoperative. It did not have the 
legal effect to stay the right of the plain- 
tiff in the judgment to an execution at 
once or at any time, non obstante the stay 


proved without authority of law, neither 
it nor any action of the clerk thereunder, 
created any rights in favor of the judg- 
ment creditor or any liability on the part 
of the signers of the bond. 


UPON THE EVIDENCE ADDUCED, as set forth in the bill 
of exceptions, the questions involve cl in the foregoing 
proposition were presented to the Court by the defend- 
ant’s first, second and third instructions, which the 
Court severally refused to give, and to which refusal 
the defendant duly excepted hecord, >. U)). They 
also arise upon the peremptory instruction which the 
Court gave (Record, p. 31), directing “the jury to find 
it ceneral vercict for the plaintiff,’ to which an CACC)P- 
tion was taken : and also upon the (rivilie of the si cond 
instruction as asked by the plaintiff (Record, p. 32), to 
the effect 


ws That the defendant's bond and the proceedings of the 
clerk in respect thereto, justified the issue of the execu- 
tion and that the sale by the mars! i] ol the defendant “ 


property by virtue thereof wills authorized by law. 


— 


To which instruction the defendant duly ex- 
cepted. 

it Wiis 1 evidence (Reeord. })}?. 24. Oe that he order 
or rule of Court was made adoptin r the State laws in 
re lation tO eX cutions and proces dings the re unc r until 
the 0th of December. IS76 (see text of rule. at cord, }. 
53): in view of which the Court also erred in giving 
the third instruction asked by the plaintiff, as follows: 


[Il. I charge you that when this bond was taken by 
the clerk as has been shown in evidence (approved De- 


bond, and such bond being given and ap- 
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ih question, the Statute of this Stat 
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I8io, entitled “An Act lo ; 

4 hops j , fons and ere fy sales. Was 
fi re i] this (court ana Wits it law thr rei. thi Ste US 
in the Distnmet Courts of the Stat 


This instruction was also excepted to by the plaintiff. 
The Qe refusals ro mstruct as pray cI by the cle lendant. 
the giving of the instructions as prayed by the plaintiff, 
and the Courts’ peremptory instruction, are assigned as 
i . } } " : . . 
errors; and raise oh the record the questions involved 
in Liie rrpoove proposition. 
THe Court was of the opinion, and laid down the 
law to th pmury’ accordingly. that the Stay Act of 


Nebraska of February 23. (875. (which 1s conceded to 


be the sole basis of the execution sale of the defendant's 
pro] ert Wiis appli able tO the hudgm« iit of Sey (ue 

}j ‘, ) q, rendered at the Novembe) 

LS Uf h there was no rule of Court making 
t I no | ili vdopt d untal Decembe 
vt roa { Lyon it Like bond ih ques 
: ' nel pproved Db) the Clerk Uh 


mstructio the Court was that the Nebraska Stay 


" > ; oy | . 
Lc w ruary OTh., 1440. Was 1b Toree nm That ( our 


; | . - 
‘ »v\ air , (>) + den moe} Ltt IS; 5 when 
Ti | : ; ' | : morayve ' 1) i be 
AS ] ; AN ESTABLISHED PRINCIPLE that State laws. 
! ; } ‘ 7 ‘| 
P ,do not and cannot affect the process or 


proces dings in the le leral (Courts until adopted Dy ('on- 
eress or uncer its authority, the discussion is narrowed 
to the point, Whether this Nebraska Act of February 23d, 
S75, had been thus adopted? As it is affirmatively 


shown that it had not been adopted by a rule of Court, 


but 
could be m foree in the Curent ¢ rt or be a law 
therein, namely, its adoption bv Act of Congress. Chis 
’ , s + } +} . 2 

‘ bond was taken and approved by thi Clerk, and the 

t so-called judgment extended or entered thereon by the 

. Clerk on December 2, 1875, and the question is, whether 


on that day the stay Act of Fetn ry Za. ISio. had 
by en adopted by Act of Conert ~~ s 

THIS INVOLVES A CONSTRUCTION OF SECTION 916 of the 
Revised Statutes. originally section 6 of the Act of 
June Ist. S72. entiled “ An <Aet J ther the admin- 
istration of Justice” (17 Statutes LOT). If we had 
nothing to culde us 1D this Ing Urs but the language of 
section 916 (which, while it altered the phraseology, 
did not alter the meaning of section 6 of the Act of 


June Ist. 18:2). it would. we it. be plain that 


wm ( ongress ado} ted for the Courts ti lL nited States 
similar remecies Upol yud 4) is aus are wow prov led 
e.. June 1, 1872! in like causes t| law of the 
State in which such Court ts held, th power by ren 
eral rul s TO cle prt future stats Ws “lh Tretation to 
Cx Uj jyudqments, by execut or otherwise 
Chat is to say Congress ndopted the then existing State 
' laws, namely, those laws existing on June Ist, Si 2, or 
f the Revised Statutes be held to be a separate enact- 


ment, then the laws of the States mm toree on the Ist 
day of Dec mi be Be LS73 ; ADC ive Lilt I cle rat Courts 
the power by ae neral rules to adopt such State laws 
iis Lilet} fie reapte r he in) force iT) snech State wn relasrio fy) 
remedies upon pudgqinents “rs j exci by erecution or 


othe rwise. Advert to the text : i section O16. and See 


4 


* ° . ‘ H . | ; 
how obvious this is. Can exposition make it plaine! 


Process Acts and Their Construction. 


[HERE WERE THREE MAIN PROCESS ACTS PRIOR TO THE 


A we JUNI ls i LS72 namely, the ti iy orary act of 
1789 (1 Statutes at Large 92. commented on in Way- 
‘ | ad. 10 W heat.. 22 and Many subsequent 


continued until L¢9Y. when the perma- 


, “oe 4) a. = _s 3 ; 
' was passed on the subject Which enacts as 


Process Acr 1792. “ That forms of wnts, execu- 


tions l other process. except their stvle. and the 
fol modes of proceeding in suits in Courts ol 
omme aw, Shall be the same as ar ow sed in the 
: ( rts Spe tive lv. 1?) DUuUrsiunnce of the act en- 

; * : 
titled let te process in the Courts of the 
/ fed States, except so far as may have been provided 


for by the act to estabhsh the Judicial Courts of the 
United States : subject, however, to such alterations 
as the said Courts respectively shall, in their discretion, 
deem expedient, or to such regulations as the Supreme 
Court of the United States shall think proper, from 
time to time, by rule, to prescribe to any Circuit o1 
District Court concerning the same ” (1 Stats., 27 


THE SETTLED CONSTRUCT! 
L¢89 and L792 (supra), was, that t! 


law s in Tt > ct TO remed?res np)! rent 


KEFERENCE WILL NOW RE WADE W IN DETAI 


t 


of the judgments in this Court upon the subj 


| to SCOTrie 


ct, which 


directly bear upon the questions which arise on the 


record ot the present CAUSE 


THE CASES of layman ve. S 


1O Wheat... 1) 


a and Bank vs. /laulstead (10 Wheat., 51, 1825) establish 
thes prop sitions * 

l. That (Congress has, and t several States have 
not, power to legislate co hing executions 
issued by the Federal ¢ ts, and the proceed 
ines the reuncer. stat . the subject have 
ho application to tin | | Courts until 

‘ y 
adopted by authorit ri to ss 
a 2. That the 34th section of 1 Judiciary Act that 
“the laws of the several States shall be rules of 
decision in tnals at com w in the Courts of 


the United States.” furnishes “a rule 


to ‘Fill le 


the Court in the formation oO} ts indgement - not 


one for carrying the jud rment into e\e ention 


(10 Wheat., 24), and has no relation t 


execution or proceedings thereunder. 


» writs of 


‘he Process Act of May 8, 1792 (1 Stats, 275) 
adopts the laws of the several States as to exe- 
cutions, éxisting September 22, 1789, with power 
in the Courts by rule to adopt in their discre- 
tion subsequent alterations. 

“The Act” (Process Act, 1792) “ aclopts the 
State law as it then stood, not as it might after- 


ward be made,” and the Marshal having an exe- 


: } ° >. 
cutioh, Must. aS to levy, woede oF sale. wec.. con- 


form to the law of the State.as it existed in sep- 
tember,’ 1789. (10 Wheat., 32). 


Hence. the Statute of Kentucky of isYZl. oly- 
ing stays on judgments requiring appraisement, 
authorizing | 


payment in bank notes «c., not hay 
been Dv rule aclop t cd by the Federal (Courts. 
| ? } . . » 
was not applicable toexecutions issued from such 
courts. and the Marshal was bound to disregard 
' 7 . . _ 
the same and sell according to the State [LAWS In 
foree in 17S9Y. 
he power to make rules adopting subsequent State 
| } . | 
i”aWS Was suUuSsTAaLIHed \LARSHALL’S Op. LO W heat.. 
i547): THomwpson .J.. // » ps oOS—60), where the 
reasons why Congress did not adopt future 
i>\ ANLICIDATION., but Vested This 
power inthe courts of the United States. to be 


nw ; &é — > oom . on : 
xereised from time to time in their discretion. 


Hayman vs. Southard, the Marshal's return on 
the 7 fa that he had proceeded under the Stay 
laws of Kentucky recently passed, and taken 
from the judgment debtor a stay or replevin 
bond Was held to be insufficient. such Stay laws 
having been passed subsequent to 1789, and not 


having been adopted Dy aun rule of the Cireuit 


—— 


Court: and the S 


‘) 


upreme Court held that the 


| 


return of the Marshal th if it had taken a stay 


bond was insufticier 


it. anc his return, as well as 


the stav bond. was quashed. 


In Halstead s Cuse. lane 


le which in L¢S9 were not 


subject to sale on execution 1D Kentucky. having 


subsequently been 
ther to. it Wiis he I 


the Federal Court 


Trek > Statute subject 
| that it was competent for 


A j I make lands subject 


to sale On execution issue ct out of such Court. 


} 


And it was also hel 


1Sv] ye quering pi yp yf 


i} ix t fifi j 4 j 
judgments in the I‘ 
of the marshal that 
} } 
i¢ vied on because tit 


ot iTS Appraise | val 


[THESE DECISIONS were ma 


1%), ISLS, the Process Act 


(C‘ongress (4 Stats, ZS] 


his Act (Sec. 3 nlopte 


existing therein on May 1%. 


on » ad .* ; 
it followed the mexutel Of TI 


the date at which the Sta 
I7SY to LSZS. It also folk 


of 172. in ’ mlopting fy 


ferring that power upon 


| that thi Kentucky Act of 
| for three-fourths 
Ls not applicabl to 


dera ( irts. anc thre return 


’ 


he had not sold the property 


; > ¢ | , ry A 1 
did not Dring three-fourths 


a) ti ,7 Li rm Wiis Lise ' yy 

| . 
: a ~. ¢ vs ~ ti ; i 
is ~ : ’ Ly ‘ Xe ‘* if Aya 


} 
Cie (ourts to by CACTCIS@CU 


from time to time im their discretion, by rues to be 


adopted in relation thereto. 
STATE LAWS ENACTED AF! 
prior to the Act of June 1. | 


upon judgment, had no ef 


ER THE Act oF 1828, and 
872. relating to the remedies 


fect in the Federal (‘ourts 


ORNATE POO 


10 


less adopted by rule under the third section of the 


MeCracken vs. Hayward. 2 How... 608, 615. 


In this case it ;: ppeared that in 1841 LUhnois passed 
an act forbidding the sale of property on execution for 
less than two-thirds of its appraised value. The U. Ss. 
Cireuit Court for Lllinois adopted in pert and with 

heations this Act by rut mac in June. LS41. 

The plaintiff had obtained a judgment in 1840 in the 
Circuit Court of the United States for [llinois . and in 
IS42 issued execution thereon It was held: Ist. That 
the Lilinois Appraisement Act of 1841 was moperative 
tons Upon judgments or cle bts in existe nce 
w ihe t} \ppraisement Act was passed ; ~2d. That the 
Illinois Act of 1841 was not adopted by the Process 
Act of 1888S: 3d. That the rule of Court adopting the 


[ilinois Act of 1841 in part and with modifications, was 


property without regard to the Lllinois Appraisement 


Prior to 1828 Congress passed no process acts ap 
plicable to the States admitted into the Union after 
List lo re ed this cli rect, and to « mfr) f ha if 

He cases ( Wym ps. Southard and 
Ba 3. Llalstead), the Act of May, 1828, directed that 


rits of execution and other final process issued on 


1 


> 


judgments and decrees, and the proceedings thereupon, 
/ im the 
(fourts of such State, Ac.. thus adopting the same 
ciples which had been established by this Court in 
Lhe construction of the Acts ot i789 and 1792. (ON- 
SEQUENTLY NO STATE LAW PASSED SINCE May, 1828, can 


shail be the same in each State as are wor’ Us 


es j , : if. . " / , j 
efi? ’ (isi Josie proceedings fisi tis sii INNES? 


Cour fF the { 


’ ; j f - 
vited States. MIMCRS SUC. LAS 


. 


-_- 


LI 


ane adopted hy those Courts ler the provtse in the 
third section or the ain 2 Howard. ' it 


In Beers vs. Hlanghton (9 Pet... 329. 1835), the Ohio 
Act of L825 requlating hail on writs of ¢ pias, which 
Act was in force May 19, 1828 (when the Process Act 
of 1828 was passed), it was held that the Ohio Act re- 
lated eee proceedings on writs of execution and other 
final Process, ‘and hence it was adopted by the Act of 
LS2s. 

After reviewing the previous legislation of 1789 and 
1792 and the decisions in respect thereto, and coming 
to the Act of 1SY88S. Mr. Justice Sror) SAYS pp. 36l, 


36h 


“This act IS28! was made after the decisions in 


Naynan vs. Southard. andthe La r ti l nited Stat 

vs. Llalsted (10 Wheat., 1 and 51), and was manife stly 
intended to confirm the construct viven in those cases 
to the acts of 1789 and 1792, and to continue the like 
powers 1n the courts to alter and ii to the processes 


whether mesne or final, and to regulate the modes of 
proceedings in suits and upon processes, as had been 
he ld to exist under those Acts. he lan rluave ¢ mploved 
seems to have been designe: tO put at rest all future 


doubts Upon the subject. but the material consid- 


eration now, to be taken notice of, is that the act of 
182s, expressly adopts mesne processes and modes of 
proceeding in suits at common law, / existing in the 
highest State courts under the State laws, which, of course, 
mneluded all the regulations of the State laws as to baid. 


and exemptions of the party from arrest and tmprison- 
ment. tin regard also to writs of execution and other 
final process, and “the proceedings thereupon,” it 
adopts ih equally comprehensi vi mnvunace, and de 
clares that they shall be the same as were fhen used ip 
the courts of the State. Now, the words “the pro- 
ceedings on the writs of execution and other final pro- 
cess,” must from their very import, be construed to 


( OMING 


find 


We 


| 
cif 


shortly after the 
itthard (10 Wheat.. 


SO 


lnit States Ba Halsted (10 Wheat.. 
isintended asa legislative sanction of the 
i the ¢ rt mn those case S. 


ore ¢ xphicit than the pre vious acts on 


Supolect. as to thi powell oO} thre courts of the 
: } 
res to noDtruies To re culate nmnat processes, 
’ 


. 
: : ' : 
mar KReU tb 


\) ’ ‘ bet ; i \ir. Justice STORY. il} ‘riviltie 
, , > + 
: ie ( rT ? Ti ‘ ~ oO} /> f 
i‘) ? * io ? } > : " t} ‘ +) 
. j . PL ded . ' ' ritis 1 \ wit 
: } ' 
‘ t 4 thad authority to Make sucha rule iS a 
‘ ’ rive i) gr wnes ] rr} i} l DrOcCeCSsS sf) Fis 
te) | the same to those of the State laws « th 
' ’ ’ 
“i ; — 7 Tt Ti D~ \v é Td) ‘ ; , tL; its “si ? ; Te) 
‘ : ‘ 
| ' ' : 
mii tO State laws, extends to the /wfure tegistation 
cyl eat “sf 7 r* r _ J / ’ ra 
s to the forms of the writs 


Act June 1, 1872, Secs. 5. 6: now Revised 


Stats., Secs. 914, 915, 916. 


rO THE Act OF JUNE 1, 1872 (17 Stats., 196) 


that 


, 


as to final process and 


pore ceed - 


Section eadings and 


practice prior to nnal judyums | is put Into section 
‘ su ; , ‘ 
14. here Wis DO Chane () ~ Stic In elther se 


tions YIl4. O15 or OLG. 


« 
HE EI ECT ¢ Like Act LS7 2 WAS Te I 
Torre's (>? t | T ¢ \ j ~ | . 2 » others ’ 
’ rs 1?) ti ‘ iy if | ¢ rTs Hite 2 [Sao I 
less such othe) ie Vere ; yy vreneral rules 
The language of Mr. Just viving t 
judgment of this Court 1 son ¢ 
(6 Wall, 190, 191) as to t lect of the previous 
Process Acts 1s equally appli ble to the Act of tSi2 
and $ 916 of the Rev. Statutes 
‘ . . ) ' ; : 
k'orms of process, moesne and Tinal, and the modes 
of Process varied iD essentl | particuiars trom the periii- 
ciples anc USiveS ot the common iaw, and il Theat } CUSCS 
they were different in the different States. Intention 
of Congress, in passing the Proc ss Acts, Wiis, that the 
; : forms of W rits and executions, and the moces of proce SS 


° : 


and proceedings In common iawsults, i the several 


i4 


Circuit Courts, should be the same as they were af that 
D in the Courts of the respective States. Instead of 
framing the forms of process, and prescribing the modes 
of process, Congress adopted those already prepared 
and Ink §=66UL SE in re spective State S, not as State regula- 
tions. but as the rules and rs culations prescribed by 
(’ongress ior use in the several Cireuit Courts. 

ADOPTED, AS THEY WERE, BY AN Act OF CONGRESS, they 


}, 7 4] nermanent ta) mis rye PIOMeS or pro ray ding, 
. ¥ 
-S + /) se an for ‘ mholl / wnd “a one if hay (A717 subse cf et nt 
State legislation. ALTERATIONS CAN ONLY BE MADE BY 
Concress or by the Federal Courts, acting under the au- 
fj f j let of Congress 


Srorrons 914. 915 anp 916 oF THE REVISED STATUTES 


having peen enacted at the Si,iiie time should be con- 


' ” ' ) _— 
strued in the heht of each other. as well as un the hoht 
, . i sola $1 . 
rhe previous leVlisiatlon oT (x neress 
ss] rLON | i WAS INTENDED, in common taw causes, to 
; ; }* 
Ly] Lé s nen) S Jni\ bye pie pieadings bnd | 
~~ : 
ce ill the Federal Court prior to idoment LO 
| | 
, ;*} . 
I “( Stl it the time in ike ¢ Luses in the Stat 
Courts. rule of Court to the contrary notwith 
ra} ® 
it [the Act of June 1. 1872. 8 5! had its omegin in 


a 


the Code enactments of many of the States. and was 


intended to relieve the profession from the burden of 


studying and of practicing under two distinct and differ- 
ing systems of the law of proce dure. 
Indianapolis, &c., R. R. Co. vs. Horst, 93 
U. S.. 299. 300. 


S. P. Nudd vs. Burrows. 91 U. S.. 441. 


rr} : ° 
Lh natural and usual meaning ol the language 
pract pleadings, and forms and modes of proceed- 


ing, &ec., confines the provisions of section 914 to the 
progressive steps in a civil suit from its commencement 
to final judgment. The section is prospective, and 18 
self-conforming to future changes in these respects in 


the laws of the State. 


‘ 
' 


. 


. pe 


15 


But when Congress came to deal with “ remedies by 


attachment or other process against the property of the 


defendant 2 (Sec. O15). and with re medies pon judg- 


ments (sec. 9Q16). it made Se para te and diftering pro- 


Visions. Congress adopted iT) by 


remedies which are ow provid 7 


State ” with power hy * rene) 
State laws as may be in fore 
in such State. 

As tO fina! proce Ss this le rs] Li 


precis ly the same principl 


In the Acts oO} 187%. 17 OY An IS? 


decisions of this Court cons 


We susmirT. therefore. that it is 


braska Stay Act of February 23 
Lion To the ms ymour \ \\ arc 
oO! LD ( em be A S75. TS hIT 2 af Ti ' 
ii lopte cl by thi Cireuit (Court 
Such adoption could o 
Such is the statute. And this ¢ 
the District Judge had no su 
eurrence of the Cireuit Judge. 


Amis vs. Smith. 16 P 


Action of ministerial ofticers 
tion of State law. 


Moncure Vs, Zunts lL] 


THE RULE adopted on D 
adopted by the District J 


iT cid not prot Ss TO be retroactive 


it could have no ettect on the Stay 


than a vear before, even the rul 


ith these cases “ the 


by the laws of the 


rriie Ss TO adopt such 


. | 
yas founded upon 
(| hee n sanctioned 


nd the well-known 


Lton th 2d a 
r a 
| lever Dw Dee] 
' 
} sik 
| 
ner ia 
seven held 1 I 


Wall., 416. 


er SU. 1816. was 


pve Reeord. }). L/ 


and was not: and 


bon a approved Ore 


ad. in terms. been 


made retrospective, and had expressly aclopted the 


Stay Act of February 23, 1875. 


16 


A bond given to stay a judgment is part 
of the remedies upon judgments or the pro- 
ceedings upon execution, and so falls within 


the Process Acts. 


hus forth ng ob viven upon a writ of execu- 
tion under State laws in force in 1828,1s part of the 
proces nes oO} hina process nd is such ndopted by 


\ is +a Smith. LO Peters 303. 1S4%. 


j ; ~s : ] he ] sl 
| botirty VW f < Pwr’ 7) yy “ai prea aS AMG rd? 
i i 


ceed ; thereon, the Court in this case says 


Wi think this section S oO of the Act of [ISZsS 
pted the forthcoming bond in Mississippi as part of 
the final process of that State at the Passace of the act. 
And wi unde rstand D the praise ‘ tinal process, all 
the writs of execution then in use in the State courts of 
Mississipp which are prope rly applicable to the courts 


a 


OT the lL nited states. and we understand the phrase 


‘the proceedings thereupon, TO mean the exercise of all 
d 1208 j ait ministerial heers or fie Shot, S. pe - 
ding ad Ay thy, / i7i-s ar thi, Nf iT é ‘ tO) bhi PP UT P/OS or « hf in- 

: , j . 
fruits ) (” (pp. 312, 313) 


pee, aiso, On this point, beers vs. Haughton, supru 
} } . 
and extract there Qiven. 


so it Was he id 1D it su bs qj Ut nt case that the Process 


Act. LSS. mlopt ithe « xisting statutes of Mississippi 
that : ¢ Sheriff fails LO pouty over oo demand money 


collected on execution, he and his Sureties may On) 


} ] 


mor he compelled to pay the Same, Dut that the 


pe nal clauses of the State Act were not adopt a. 


Gwin vs. Breedlove, 2 How., 16,. 1844. 


s. P.. Hiniart vs. Ballou. J Pet.. Ld56, LS35. 


As IT THUS APPEARS that the giving of a stay bond 1s 


17 
part of the remedy to enforce the judement. there can 
bye no claim that if constitutes 1 Ry LE O} Pro} ERTY. 


not atltected by the Process \ TS. such. @. 7., as was 


: “ a 7 _ a 
the case in Brine vs. Ins. Co oO U. S., 627, 187% 
which decides that. 
= j j - 
A State statute oiving a mori yw the niont 
t | twel hs after | : le, con 
Oo redeem for twetve months att | rs OSUre Saie. Col- 
fers a substantial proper? | rr ting to the alena- 
: | 


. 


| -_. i. 4 ; . 
tion oO} lands i subject WITHIN Thre exciusive control of 


the States) and also a. Pract ind hence 1s a rule 
, , : ~ . 7% lh) ’ : . \ {" } ' 
2 propel Vv. ana as sil is il pon tii ecaernt 
’ , 7 } } : } 17 ’ 
Courts and beyond their power substantially to aflect 
, , a — 
>] Lrhi pre by rnle (or ative yy ise Hie ryeg*s ‘ Lhe Redemp 
, ie . ; | ‘ } 

tion Act of Ilhnois of 184] mortgages subst 


quently executed is bmding upon the Federal Courts 
in that State as a rule of propert 
The Process Acts do not app tO such an CASC,. Al ct 


are not even referred to in Justice MILLERS pinion in 


feoss vs. Duval (18 Pet.. 45. 1839). and Ward vs 
f hamberlain yd Black. 14). rite Orne] mSTANCE > ot noehts 
which were rules of property is distinguished from 


proceedings under executions. 


The Stay Bond and the judgment and ex- 
ecution thereon were unauthorized and 
void. 


Ir WOULD SEEM TO NEED NO ARGUMENT to show if the 
Nebraska Stay Act of February 25,1875, was not appli- 
cable to judgments in the Federal Court on December 
2, 1875, when the Stay bond in question was approved, 
indexed by the Clerk that the Clerk’s 


recorded and 


iheimsnaiaeeeesten oer 


LS 


action in respect thereof was simply nugatory, and did 


egal rights of the judgment cred- 


not arect or vary the 


itor. who was notwithstanding entitled to an immediate 


The ministerial act of the Clerk. in pursuance of sec- 


tion 6 of the Nebraska Stay Act. in entering the bond 


oT rer ord and ina XIN the judgme nt. or the provisions 
of this section of the State Act that such recorded bond 
“ shall have the force and effect of a judgment from the 


date thereof against the property of the sureties, 1s be- 


-_ 


— : | — 
cause unauthorized, of no | il consequence whatevel 


+ 


~ 
a 


Amis vs. Smith, 16 Pet., 304 
t Arte) this the ar rk had. On cle mand of th ruc: 


within the nine 


hard and ha iA’ US, 
Halstead (10 Wheat. 1. 51). quashing stay bonds and 


appraisement proces lings under State laws, because in- 


applicable to executions in the Federal Courts, are 


qurectiy 11ND point as t the uttel invalidity ol the Stay 


bond in question in this case 


Do. it} fei SS US, jp CU (15 Pet.. 1D. L839). because 


the Circuit Court entered a judgment on a forthcoming 


} 


bond, whereby the judgment debtor and a surety stip- 


ulated “for the delivery of property on the day 


and place of sale,” when the execution on which said 
forthcoming bond had been taken was issued after the 
right to issue it was barred, the Supreme Court of the 
United States reversed the judgme nt for the sole rea- 
son that the forthcoming bond was unauthorized and 
void and could not be the foundation of il judem« nt 
thereon. 

Even if the stay bond in question could be sustained 
aS a COMMON LAW BOND. a judgment ( ntered thereon DY 
the Clerk minzst. rrally, would be void, as well as any 
execution thereon. As a common law bond, it could 
only be enforced Dy a recuial ction thereon Lh) the 
(Courts. 

IN ALL EXECUTION SALES the validity thereof de 
pends upon a valid judgnient and valid execution. 


It Is a qui stion of power, 


In Guantley's Lessee ve. + (3 Howard, 707, 714. 
715). Carron, J.. delivering the opinion of the Court 
~— ls 

“At common law the fee in lands bv a fer: facias is 
not subject to sale: the she riti s t iority to sel] In this 
country is In the nature of a naked power conferred by 
statute : he takes no title in the land by the levy. as 
he does in goods, and can confer none on the purchaser 
if the power Is wanting L'o treat a bidci r at 
the sale by the sherift In any OF 10S staves, as an Inno- 
cent purchaser, we think would be dealing with him in 
a manner too indulgent. his is a question of 


power, XC. 


In Mr. Doane’s Brief man) 


It. 


The Court erred in refusing defendant's 
instruction No. IV. (p. 30), and in giving 
the plaintiff’s converse instruction No. I. (p. 
31), thereby directing the jury to hold the 
stay bond to be the defendant's ACT AND 
DEED, even though, when approved by the 
clerk, the same was not perfect, as the de- 
fendant’s name had been visibly cut from 
the affidavit of justification which the stat- 
ute imperatively required, and the appear- 
ance of the bond changed and mutilated. 
The Court especially erred in not submit- 
ting to the jury, on the evidence, the ques- 
tion whether **the bond had been deliv- 
ered as the bond of the defendant ” (Record. 
p. 30), and in directing the jury to dis- 
regard the testimony of the defendant and 
his brother (p. 31). 


No COnMLra4ry evidel Ce Wus Yivel OI ott red. 

The Ne braska Stay Act « xpre ssly provides : 

‘“ Sec. 4. Officers approving stay bonds shall require 
the affidavits of the signers of such bonds that they 


own real estate not exempt from execution, and aside 


2] 


from incumbrance, to the value OT Twice the amount of 
the judgment.” 

Sec. 6. The sureties for the st of execution may 
be taken and approved by the clerk,” 4 | 


— 
it is submitted that this statut contemplates that 
the affiants shal] ippear persona fore the Clerk 
and make the affidavit before hi his presence 
prior to his approval of ti 
lor it Says that “the office Ving stay bonds 
shall require the affidavits of the signers nd that tl] 
sureties may be taken the clerk.’ 
But. however this ary by ' Statute Sac. 4 < 
mandatory and linperative that 
Lall vequire the affidavits thr ners that 
— Own re a | estate | » the value yy [ Lmount OT ft 


judgment.” 


‘ . 3 ‘ , — 
Such athdavit is f / é ; ear clerk s area 


The clerk’s approval of a boi thout any affidavits 
would be void: and the judgement eclitor’s right t 
Immediate execution would Oy staved there! 
ryt ° i] ; ne i + 
he judem«e nt in this case Was ] St) Un: and Tile 


sureties other than the defendant justified in the ager 


Ate “STD 7T)} ot SHS O00. Py 7 | | 1) 7 the cler] hs 


and the 


the clerk 8S statem«s 


noticed the Pact riaf® thre justine ’ cyry «yt rive (ieTel inant 


_ ; ‘ 7 } : : 
had pee removed Trom Ll | inc LoAT iit Linke 


did not consider thi . of the defendant 


clerk 


approving the bond” (page 2% [his evidence was 


xcluded and the cle iz ndant f rec The di irant 


being dead and be Ing 


ecLo't of Line tacts cle clared : the declarations being made 
in the course of official duty. and against his interest 


v 


being an admission that he knew he neglected his 
otheial duty in approvin r the bond without an affidavit), 
it is submitted that the offered testimony was compe- 
tent and that its re lection was error, Greenl.. liv. 


Secs. 147, 148; County Mahaska vs. Ingalls, 16 lowa, 


Si. whe re the authorities rLr't collected anc revi wed. 


l'ollowed. Seott Co. vs. Fluke. 34 Ilowa, 317: 
Taylor ~ Kv... Secs. 668-672. The clerk being 
dead 11 was thy best possible evidence attain- 
able if true, the whole basis of ul) estoppel 


against the defendant was gone. But aside from 
this. when such mutilated. and as to the defendant. 
1 pert ct, bond was pres nted to the clerk, 
he was eithe bound to disregard the defendant's 
signature and approve the bond, if at all, irrespective 
of the defendant’s name or else make inquiry of the 
defendant why he had not justified and why his justifi- 
cation had be en removed. Shortly, we insist that the 
requirements of the statute in connection with the im- 
perfect and mutilated bond put the clerk upon notice 
and obliged him to make inquiry of the defendant 
why his justification had been removed and to insist 
upon the affidavit, required by the statute, from the 
defendant. 

The defendant, before the delivery of the bond to the 
clerk, notified John lrwin. the person who had posses- 
sion thereof, that he wished to take his name off, and 
received it from him for that purpose, and the light be- 
Ing dim, by mistake he cut his hAame oft from the affi- 
davit of justification instead of from the body of the 


bond, and he never knew to the contrary until his prop- 


erty was advertised for sale by the Marshal in LSS] 


(Record, pp. 25, 26). 
It is, therefore, plain that he did not intend to be 


iis name from the 


bound, and supposed he hac remove 
bond. In point ot fact he dic not consent to he bound, 


1 


and it was bv a pure mistake and against his intention 


that his name was left on it. A/fer that Irwin ceased to 
he the defendant’s agent to deliver 1 bond for the de- 
fendant, on any terms or conditi hatever. He was 
not defendant's agent for any purpos and it is.not a 
queestion, if he had been such agent. what were his ap- 
parent, as distinguisned from his real, powers. There 


is no element of agency in the cas 
If. therefore. the defendant is | nd. it is not because 


he agreed to be bound or hecause t] hond was celivers d 


to the clerk with his name upon it with Ais authority, or by 
anv agent of his. but because, tho delivered without 
his authority, he 1s est pp / as nst the judeme nt 
ereditor to den) the execution na thu ry of the hon 
In other words, the basis of the su pos ad habilty is an 
estopprt lan pa s or equitable estoppel It was on this 


sround that the Court below put t] hability of the de- 
fendant in the instruction to the jury asked by the 
plaintiff (Record, p. 31, Instruction 1), and in denying 
the instruction asked by the defendant (p. 30). 

WE INSIST with confidence that the case 1s not one 
that falls within the principle of equitable estoppel, 


properly understood and applied. 


1. Unper THE Strarvute the bond was not regular in 
form wor apparently pe rfect, but on the contrary it was 
visibly mutilated and legally defective as to the defen 5 


ant, in respect of particulars as to which it was the 
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offi ral adi 12 of the clerk to take notice anc cause to be 
perfected. 
The fair inference under the circumstances. is. that 
the Clerk did not re/y upon the defendant's name, and, 
if so. the whole basis for an estoppel is wanting. At all 
events, it isenough to prevent the application of the prin- o 
ciple of equitable estoppel in such CUaSCS, that the obligee, 
OO] in this Cise, the clerk. had notice of facts or clr- 


cumstances which put him upon Inquiry. lf the clerk 


i J 7 4 ; ° ? ° 7 , 
Da CO Te rRweAa j j t/ ‘ hs70fr and Re aUIL, Jiis OJT Cseli duty Ay re- 
‘ + . ‘ 
° : * ) .* . ~— 2 

(Jfiid (j (Lele Mit if \ amdard. The Tract mould hava heen 

: ‘ «4 : 

+ ’ , ’ ’ , ’ , 
\ fhgyt As ei¢ ia nodant og not aaqreed tf) hy, Coste 


Any loss Ol damage tO the judgment creditor. 
Wiis proximately OCCUXSION! cl Dy the clerk’s neglect to do 
his duty, if he approve d the bond on the strength of the 
defendant's name being thereon. ‘The circumstances 
show, and the defendant offered to prove, that the ° 
clerk's approval of the bond was not based upon or in- 


tiuvenced by the defendants signature. This matter 


ought to have been left to the yury iS defendant praved 


Instruction LYV.. p. 30), and not taken from them by the 


Court, as it did, by giving the plaintiff's instruction 


(Record, p. 31, Instruction 1), and by its own peremp- 


tory charge to find for the plaintiff (p. 31). On the 


iy 


point as to duty to submit to the jury, see Dyer vs. 


Pe arson. o b. & ag OS : Johnson Vs. Credit Lyonnais 


Co., L. R., 3 C. P. Div., p. 38. 


Livery case of equitable estoppel, where negligence 


is an ¢ lement. depends upon its own circumstances and 


not upon any cast-iron rule such as was, at the plain- 


tiff's instance, put to the jury ,excluding the defend- 


ants evidence and peremptorily directing a verdict for 


the plaintiff (Record, p. 31). 


> Dt 


aw 


THIs CASE, for the reasons above urged, [IS CLEARLY 
DISTINGUISHABLE from air vs. (/nited States (16 Wall., 
1), and Butler vs. United States (21 Wall., 272). It 
falls within the principle of Paulding vs. United Stetes 
(4 Cranch, 219), which principle is admitted to be cor- 
rect in air vs. United States. In PDair vs. United 
Nhat 8, the defense of the suret\ was, that the “ bond 
was not to be delivered to the D untiff until it should 
be executed by one Joseph Cloud as co surety,” which 
was not done. 

The express finding of the Court was that the bond, 
as delivered, 


IPS, sii all i¢ spects, requlayr ivi yh Face. ana that 
" 7 . a) a @ . .. 2 
hhie plaintiff had iit) norlice J Shige / TAALAL IP 
ee . 


In the Opinion it is said (page 4 


wpe Why should not this principle of « stoppel, Ol every 
reason of justice and good faith, be applied to the cov- 
enant on which this action is founded. The bond was 
YL al/ re spects requiar, executed according to prescribed 
forms. and accepted Dy the othee) whose duty it was to 


take it asa completed contract. lhere was nothing on 


the Tuc OT the pu pt ft Cit” 4h th, j isan erie di iT Ne if. If) pu 


j 
the offic Pot inquiry, or to vars eren ad suspu ion an his 

0 the delirve ry of the 
instrument. ' : The cause of Paulding et al. Us. 
The United has been cited as at authority against the 
position taken in this case; but it is not so, because 
the additional securities to be procured in that CUSC 
were named on the face of the bond, and this fact is 
stated in the plea. /f the name of Joseph Cloud ap- 
peare d asad co-surely On the Face of hae hond. the estoppe / 


; 5e,¢ : 
mind that if condition Meas drviezrett 


would nor apply, for the reasoi: that the incom ple feness of 
the mnstrument mould haa heen hyouaht to thi nolics 
of the agent of the (rovernment who would iay 
heen pul On inguery lo uscertain why (loud did 
not emecute it. and the pursuit OT this inquiry 
would have disclosed to him the exact condition of 
things. In any case, if the bond is so written that 
it appears that several were expected to sign it, the 
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obligee takes it with notice that the obligors who do 
sion it can set up in defense the want of execution 
by the others, if the agreed to become bound, only Oli 
condition that the other co-sureties joined in the 
execution.’ 


The ease of Butler vs. United was like Dair’s case. 
This (‘ourt sald : 7 We cannot distinguish this Case, in 


principle, from Dai Us, l nited States.” 


? 


2. Besides the statutory defect in this bond, so far 
as it related to the defendant and aside from the failure 
and neglect of the clerk to require it to bi perfected, 


} 
Ti 


7 doctring 1S expound a iN) the by ST COT) - 


sidered acdjudicatie ns 1n ing! ind and this country. 


| DO NOT PROPOSE TO GO INTO THE WIDE FIELD OF BQUIT- 


ABLE ESTOPPEL. as each case rests largely upon its own 


circumstances, but only to point out that this case does 


not fall within the « stablished principles on that sub- 


ject, and leave its examination to the Court. Mr. 


BIGELOW (Estoppel, Chapter 18) diseusses the cases 


with oTrent fiiling sot and ability. 


The onus is on the party seeking to establish an 


estoppel, or exclude a defense which 1s valid under the 


ordinary rules ot law. to produce specific proof of 


elements essential to the estoppel. 

Hall vs. Purnell, 2 Md. Ch., 137. 
Weaver vs. Lynch, 25 Pa. St., 449. 
Martin vs. Richter, 10 N. J. iiq., O10. 


eee 
mare, epperoasaar 


Again, - estoppels are ocious, and the doctrine should 

never be applied without a necessity for it.” 

Baxendale vs. Bennett, L. R., 3 Q. B. Div., 
p. 529, 1878. 


a ln AE Sh alae 


De Estoppels ure certainly CnvLtie ) tO no peculiar 
favor.” 


a Hanrahan vs. O' Ri LO2 Mass... 201, 204. 
L869. 
This principle Was clisreg iraded the instructions of 


the Cireuit Court. 

In this case there are three reasons why equitable 
estoppel does not apply IRS) the circumstances 
negative any reliance by the clerk on the defendant's 


; 


name. SECOND, there never was any ¢vfenrtiol on the 


part of Lamaster that the other party (the clerk) should 
act upon his representation it) ait bond: his failure 


to remove his Signature resuited irom pure wistare. 


- 
Tarrp. the use of his signaturs Dy Irwin. his co 

signor, who had the possession OT’ the bond. was a 

fraud of the grossest character on the defendant, 

; and in such eases the doctr of equitable estoppel 
does not apply, fut least unless thre obliges is 

wholly free from blame or negligence in the leading 


CUSC ot Pickard vs. Sears (6 Ado phus and Ellis. 16H) 


Lord DENMAN laid down the law that the jury must be 


satisfied that thy plaintiff hact * willfully ' caused the 


defendants to belheve that he nad no claim pon the 


property and thereby induce em to purchase. The 


word “ willfully ” was afterwards explained in F’ 


> 


is, (ook (? Kexch.. H6H5 ) os Follo \ 


“ By willfully we must understand if not that the 
warty represents that to be true which he knows to be 
untrue, at least that he means his representation to be 
acted upon and that it is acted upon accordingly. 


OR 


The element of meaning that his representation 
should be acted upon, or, as it is elsewhere expressed, 
that it was made with CLPPess intention of influencing 
the conduct of another, has hever been departed from 
in any well-considered casein England or in this country. 

see following Cases : 

Welland Canal vs. Hathaway, 8S Wend., 483. 

S. P., Baker vs. Ins. Co., 43 N. Y.. p. 239. 

Payne vs. Burnham, 62 N. Y., 69, 73. 

Brown vs. Bowen, 30 N. Y., 541. 

S. P., Harnahan vs. O'Reilly, 102 Mass.., 
201. 

Trenton Banking Company vs. Duncan, 86 
N. ¥., 221, 230. 

Andrews vs. Lyon, 11 Allen (Mass.), 349. 

Turner vs. Coffin, 12 Allen (Mass.), 401. 

See, also, late English cases cited, infra. 

So where the paper contaiming the misrepresentation 
rt led Oh vas ail estoppel Wiis procured by fraud, the doc- 
trine ol equital le estoppel, by renson of such paper. 
does not apply. 

Wilcox vs. Howell, 44 N. Y., 398 (a strong 
and pointed illustration). 


Doctrine of Supreme Court lnited States: 
Generally, there must be SOC intended deception in 

the conduct or declaration of the party to be estopped, 

or such gross carelessness on his part as to amount to 

constructive fraud, and the other party must have been 

free from laches or want of care. 

Henshaw vs. Bissell, 18 Wall., 271, where 


FreLp, J., summarizes the doctrine. 


S. P., Trenton Banking Co. vs. Duncan, 86 
N. ¥., 230. 
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“ Culpable negligence” is, in such cases, necessary 
to conclude the defendant on the ground of estoppel 
(Carr vs. London, &e.., Ky. Co.. ka Es De Ge ee 
318). And even then he is not estopped, unless it is 
the direct CHXUSEC of the injury and the other party is free 
from /aches or want of care (see Cases supra and infra 
on this point). 

Hence. there Is no estoppel! rrom pnocent mistake. 

Illustration : 


Brewer vs. R. R. Co.. 5 Met.. 478. 


Even if it can be supposed or inferred that the clerk 
relied on the defendants name m approving the bond, 
two other things would be essential to estop the de- 
fendant on the ground of negligence in leaving the 
bond in Irwin s possession 


Ist. The defendants neglivence must be the “ proxi 


mate or eft ctiv: Cause of t] e iran ) und If must be 
culpable negligence. Hiere ti proximate and ef- 
fective cause of the nyu vy was the clerk s omission of 
an official duty pertaining to the approval of th 


bond. Here, also. there Wiis no ipable negligenc on 
the part of the defendant. 
2d. The clerk must have acted, im approving the 
bond, “ with reasonable care and attention to prevent 
being misled.” Here. the cl rk I ul al to exercist rei- 
sonable care and attention. In fact, if he relied on the 
defendant's name (which is not probable), he did so 
in violation of official duty. See on these points : 
Carr vs. London, Ke.., Ky. Oe ce eee Cae 
P., 307, 1875. See pp. 316-318. 
Johnson vs. Credit Lyonnais Co.. Li. B. BC 
P. Div., 32, 1877. ee p. 40 for state- 
ment by CockBurn, C. J.., of the doctrine of 


>° ’ iin . , j. 
/ ickard ms. oears and Freeman x. f OOK?P. 


a ae a 
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In all such cases it is essential he says : 


that knowledge of the thing done be brought home 
* TO the defendant.’ 

lt would be tO Carr this doctrine ot estoppel 
much too far to apply it where advantage has been 
taken of a man’s remissness in looking after his own 
inte rests, To invade Or eli roach upon his rights, in the 
absence of knowledge on his part of the thing done, 
from which his assent to it could reasonably be im 
phed , 


Although estoppel is more fre ly apphed to commer- 
clal paper than to se aled instruments. vet it was held 


in Baxendale vs. Bennet, L. R., 3 Q. B. Div., 525 (1878 


a 


that the Te WAS LO ¢ stopnel in favor of ah endorsee for 


value against the acceptol of a lost blank acceptancs s 


| 


under the following circumstances 


The defendant Lreuve H. his blank acceptance Oh a 
stamped paper, and authorized H. to fill in his name as 
drawer. Hi. returned the blank acceptance to the de- 
fendant in the same state in which he received it. The 
defendant put it into a drawer of his writing table at 
his chambers, which was unlocked, and it was lost or 
stolen. (CC. afterwards filled in his own name without 
the defendant's authority, and an action was brought 
on it by the plaintiff as indorsee for value. 


DRI gy in od }). DOL). Savs : 


‘In this ecase,it is true that the defendant after 
writing his name across the stamped paper sent it to 
another person to be used. When he sent it to that 
person, if he had filled it in to any amount that the 
stamp would cover, the defendant would be lable, be- 
cause he sent it with the znfention that it should be 
acted upon ; but at was sent back to the defendant, and 
Ais MIA then yy. th, Sespiie condition “is Sa he had never 
isseed the acceptance. The case is this: The defendant 
accepts a bill and puts it in his drawer, it is as if he 
had never issued it with the intention that it should be 
filled up ; it is, as’ if after having accepted the bill, he 
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had left it in his room for a moment and a thief came 
in and stole it. lle has neve | led that the bill 
should be filled up by anybody, and person was his 
agent to pil it up. | : | 


And the Sine learned Juda in thy, same case. thus | 
ta comments upon the ease of Jnd/ » Pp oe TC 
B. (N. S.), 82 
‘In Jngham vs. Primrose. the acceptor of a_ bill of 
exchange, with the intention of canceling it. tore it 
into two pieces, and threw them into the Street, they 
were picked up by the indorser, joined together, and 
the nll was put into cireulatio: The acceptor was 
held hable, because, said the Court, although he did 
intend to cancel it, vet he did not cancel it. It seems 
to me difficult to support that case. and the correct 
mode of dealing with it 1s to Say wi do not avre 
with it.” 


Til. 


The order of the Court overruling the de- 


fendant’s motion to set aside the sale, and 


confirming the sale, and ordering the Mar- 


shal to execute a deed is not an estoppel of 


record upon the defendant. 


THE EXECUTION SALE was mace bv the Marshal in the 


usual form on the 


L7th of AY \ ISS] Reeord. }). be) 


and promptly at the next Term the defendant made a 


Motion to set aside the sale and for the reasons speci- 


tied therein (Reeord., Pp. ob, 34 ‘The defendant Sup- 


ported this motion by his affidavit Record. Pp, bd. tO), 


that before the delivery of the said stay bond to the 
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clerk, he notified Irwin, the agent of the judgment 
debtor, who had the possession of the bond, that he 
wished to take his name from the bond and be no longer 
considered as a surety thereon, and removed his name 
from the justification attached to the bond, supposing 
that he had remove dd it from the bond, XC. This afti- 
davit was stricken from the files and the motion was 
heard upon the papers only (Record, p. 47), that 1s to 
say, upon the execution and the Marshal's return there-’ 
on and the papers attached to said return, embodied in 
the bill of exceptions taken in that proceeding, and set 
forth in the record in this CASeC (Record, pp). o5—4), | 
can hardly suppose that in this Court it will be seriously 
ed, or, perhaps, eveh suger sted, that an order upon 
au Innere motion. anc which motion Was based upon ah 
affidavit as to extrinsic facts and which affidavit the 
credito} asked to strike from the Cuse, which Was done, 
can be pie aded as es } ulicata of the plaintiff's rights or 
of his title to the lot in controve rsy. It is not neces- 
sary to W aste time on this point. There are conclusive 
reasons W hy this order can have no effect asa judg ne 
which can be set up by way of estoppel or as a bar to 
the present suit. It is settled law that orders upon mo- 
tions of this kind do not estop il) any subsequent regular 
suit brought to determine the legal rights of the parties. 
The reasons for this are obvious: / rst, there are no 
regular pleadings or issues jolmned ; second, no provision 
exists for taking testimony in the regular way; (third, 
no writ of error will lie from an order based on such a 
motion because such an order is not a judgment and 
certainly in the Federal Court is not a final judgment, 
and writs of error only lie to judgments that are final. 


it has been SO held in this Court. 


do 


The refusal of the Court to quash on motion a writ 
of execution or other final process, is not ground 
for a writ of error, since if leaves « ry re edy which is 
of right, O pre n to the party. Suc! 1. decision is not a 
judgment, much less a final pudgi 

Boyle vs. Zacharie, 6 Peters, 648, and cases 


cited by Srory, J., pp. 656, 657. 


’ 


Observe the quotation on p 656 from Chancellor 
KEN’ (Brooks Vs. Hunt, 17 Jobns mn. iS+). where he 
ridicules such a “mode of proceeding as that of a writ 
of error upon a motion and affidavit.” 


s. Pp. Amis vs. Smith, 16 Peters 503, 314. 


In brooks vs. Llunt, supra, the Court held that a 
VW rit of error would not le tO an order of the lower 
Court on a motion to set aside an execution. Chance! 
lor KEN’ (17 Jobnson, tSO). SAYS: \ writ of error, 
according to the uniform language and understanding 
of the law, will le only upon a final judgment or 
determination of a cause, and it was never known to le 


upon it motion to set asic proc = 


, 


Although the defendant took a bill of exceptions to 
the order confirming the sale, it was useless to pros 
cute a writ of error, and it was not prosecuted. The 
proceeding shows. however. that the creditor and 
purchaser were advised from the be vlnning that the 
defendant would contest the sal ind the purch ser 
} 


had full notice of the grounds Ol] such contest and LOOK 


his chances with his eves wide Opn li. 


Se 


eS ta Ra. le TE IT” eae Ne SL. Ng ITN Ray Pais scagi et. i a 


IV. 


The prior and then depending suit in the 
State Court, in respect of the title to the 
same property, was a defense to the prose- 
cution of this suit in the Federal Court, 
aud the instructions of the Court below to 
the contrary were erroneous. By such 
suit the State Court obtained the prior 
jurisdiction of the parties and of subject of 
controversy, and the exclusive right to de- 
termine it. The action, trial and judg- 
ment in the Federal Court was in plain 
disregard of the principles of comity to- 
wards the State Court, and of the legal 
rights of the plaintiff not to be subjected to 
double and parallel litigations, with pos- 
sible conflicting judgments. 


‘acts. This Record shows the following facts 


May 23, 1882. Lamaster, under the below men- 
tioned provision of the Statute of Nebraska in relation 
to actions to quiet titles, filed in the State Court his 
pet ion against ‘Thomas Ewing (who was the pur- 
chaser at the Marshal's sale and the cranter in the 
M irshal's deed, and the subsequ nt grantor of Keeler), 
setting up the plaintiff's title to the specific lot here in 
question; the defendant's (Ewing's) alleged title under 
the Marshal’s sale and deed; that such title was in- 
valid, null and void, and praying judgment that the 
plaintiff's title be quieted, XC. 


Record, pp. HdD—bs. 
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June 19, 1882. Ewing answered to the merits 
and set up his title under the Marshal’s deed. 


Record. pp. 68—7 2. 


July , 2 1882. Plaintiff Lamaster rephed, and 
the cause was at issue. 

It involved, as will be seen by the record thereof (pp. 
65-73 1 every questi m that was involved in this prese if 


('¢P 7iNe . sna iit ob he is. 


July 17, 1882. Ewing (the defendant in the State 
Court suit) conveyed the lot here in question to Aeeler 
(the present defendant in erro! in this sult 


Record, })p). 90 DI LeXxt of cle ec 


July 17. 1882. Same dav on which Aeeler ob- 
tained his deed, he commenced the present suit against 


Lamaster in the U.S. Cireuit Court for Nebraska. 


THE ANSWER to this suit in the Federal Court pleaded, 
infer alia. the suit in the State Court as a defense. and 
asked that the action in the Federal Court be dis- 


missed. 
) 


Record, p. LY. 


| 


On THE TRIAL of this action in the Cireuit Court the 


defendant proved the pendency aul that time of the sult 


| 


in the State Court (p. 29), and inti “<iueed in evidence 


the per rd of th rf snail (p. 34) and the pleadings therein. 


m <) 


Record. pp. OD is. 


STaTuTEsS. ‘The State of Nebraska has aclopted ik 


CopE oF Civit ProcepurE which provides for uniformity 


of pleadings and procedure in all eivil actions, and 


ee ee Se ee 


nr 
ob 


aco 


allows and requires al matters legal and equitable 
pertaining to a single cause of action to be litigated in 
one suit (Compiled Stats. Neb., 1887, pp. 193, 754). 


The sections here applicable are the following : 


Code, Sec. 91. (Pleadings allowed.) Tur only plead- 
ings allowed are: First. The petition by the plaintiff. > 
Second. The answer or demurrer by the defendant. 
Third. The demurrer, or reply by the plaintiff. Fourth. 
The demurrer to the reply, by the defendant. 


Sec. 94. (Demurrer—Crounds of). The defendant 
may demur to the petition only when it appears on its 
face : KEither-——-First. ‘That the Court has no jurisdiction 
of the person ot the defendant, or the subject of the 
action. Second. That the plaintiff has not legal capa- 
city to sue. Third. That there is another action pend- 
ing hetween Chie Sine parties for the Sime CAUSE, 
Fourth. That there Is it defect of parties, plaintiff or 
defendant. hifth. That several CULUSCS of action are 
improperly joined. Sixth. That the petition does not 


state facts sufficient to constitute a cause of action. 


See. 96. ( Waive Jurisdiction No cause of action). 
When any of the defects enumerated in section ninety- 
four do not appear upon the face of the petition, the 
objection may be taken by answer ; and if no objection 
be taken either by demurrer or answer, the defendant 
shall] be deemed to have waived the SHE, except only 
the objection to the jurisdiction of the Court, and that 
the petition does not state tacts sufhicient to constitute 
a cause of action. 


Sec. 99. (Contents.) The answer shall contain: 

irst. A general or specific denial of each material 
allegation of the petition controverted by the de- 
fendant. 

Second. A statement of any new matter constituting 
a defense, counterclaim or set-off, in ordinary and 
concise language, and without repetition. 

Sec. 100. (Several crounds of defense.) The defend- 
ant may set forth in his answer as many grounds of 
defense, counterclaim and set-off as he may have. 
Kach must be separately stated and numbered, and 


the, must refer in an intellicible manner to the canse 
of action which they are intended tO answer. 


In the Compiled Statutes of Nebraska, 1887, p. 580 
are the following provisions as to actions to Qun 
rITLE, under which the suit in the State Court was 
brought, end which were in force when that suit was 
commenced, viz. : 


SEc. 57. ( Aetion to quiet title. hat an action may be 
brought and prosecuted to final decree, judgment or 
order, by any person or persons, whether in actual 
possession or not, claiming title to real estate, acalnst 
any person or persons who claim an adverse estate on 
interest therem, for the purpose of determiming such 
estate or interest, and quieting the title ot said real 
estate (G. S., Sec. I, S82). 

Src. 58. (Pleadings, procedure.) All such pleadings 
and proofs and subsequent proceedings shall be had in 
such action now pending or hereafter brought. as may 
be necessary to fully settle and determine thi question 
of title between the parties to said real estate. and to 
decree the title to the same or any part thereof, to the 
party entitled thereto; and the Court may issue the 
appropriate orc r tO Curry Suc recree, judgment Or 
order into effect (/d., See. 2). 


The plaintiff asked the following instruction. which 


} 


was given, and excepted to by the defendant, viz. 


wt A The pendency of the allewed action between 
Lamasters and wing in the State Court does not 


* 


abate this suit or prevent in any wise the plaintiff from 


prosecuting the same. 


Record, p. 32. 


The defendant asked the following mstruction. which 


was refused, and the refusal excepted to, viz. 


“VIII. The record introduced in evidence tends to 
show that at the time of the commencement of this ae- 
tion there was pending in the District Court for Lan 
caster County, in this State, an action between the de- 


HO 
oo 


fendant herein as plaintiff and Thomas Ewing the 

grantor of Keeler, the present plaintiff, involving and 

requiring the determination of the same issue of title - 

as herein involved, and if you find that this was so, and 

that the plaintiff obtained the conveyance in question 

from Ewing pending the same action in the State 

Court, and that the same is still pending, this is suffi- 

cient to abate the present action, and you should so - 


find.” 


) 


Record. }). 31. 


['PON THE LEGISLATION of Nebraska above referred to, 
and upon the facts above appearing, I submit the FoL- 


LOWING PROPOSITIONS as sound 


A. That as the suit in the State Court was an author- 
ized suit in equity relating to the title to this 
particular lot and brought to determine the 


rights of the parties thereto, and was adequate 


for that purpose, the State Court acquired the 


prior and exclusive jurisdiction to determine the 


controversy. and it Was error in the (‘ourt below 


LO have held otherwise. 


but if the forgoing proposition is not sound, then it 


is submitted 


6. That the pendency of the suit in the State Court 
of the same district had the effect to abate, if 


not to bar, the subsequent action in the Federal! 


Court. 


A. 


ly THE STATE COURT HAD HAD THE ACTUAL PRIOR CUS- 


TODY OF THE PROPERTY, it would be beyond dispute that 


its jurisdiction would be exclusive and that the U. S. 


Circuit.Court would have had no jurisdiction. 


ao 


Peale vs. Phipps, 14 How., 368, 1852. Approved 
and applied in Barton vs. Barbour, 104 U. 8., 126, 1881, 
cited infra in this argument. 

Wiswall vs. Sampson, 14 How. (U.8.), 52, is an im- 


portant and leading case. 


+> 


In Taylor rs. Carry, YU How.. Os. the head-note 
prepared by Mr. Justice MILLER. 2 Miller's U. S. 


Supreme Court Decisions, pp. 616, 617, is as follows : 


‘1. Where a vessel has been seized under process of 
attachment in a State Court, and is in the actual cus- 
tody ot the Sheriff. ne valid SCIZUTe Can be made ot 
her So as To olve jurisdiction in proceedings mn revi in 
the District Court of the United States sitting in 
Admiralty. 


‘«2.. Consequently where a vessel was sold under the 
attachment proceeding, having been 1D the actual! 
tody of the Sheriff until sale, and Was tte rewards sold 
under the decree of the Admiralty Court, the title was 
in the purchaser under the ‘attacl ment proceeding Ser 
Freeman vs. Howe. 24 How., 450: Buck vs. Colbath. 


3 Wall., 334).” 


CLS- 


it is said : 


CCL PR, Hlowe 


24 Howard. 


150) 


i 


Ir 


Opinion, NELSON, J., (24 How., p. 457): “ We agree 
with Mr. Justice CIRIER, in P. ck el al, VS. Jenniss et al. 
(7 How., 624-5). ‘It 1s a doctrine of law too long es- 
tablished to require citation ot authorities that wohre foe @ 
court has jurisdiction il has the riaht to decide ere ry ques- 
lion which OCCUPS L} th CUUSE, and whether its decision be 
correct or otherwise its judgment, till reversed, is re- 
garded as binding in every Court: and that where th 
jurisdiction of a court. and the right of “a plaintiff mn at 
Aare Once athache d. that right cannot br arrested or taken 
away by proceedings in anothe P € ourt.” oe Neither can 
one take the property from the custody of the other by 
replevin, or any other process ; for this would produce 
a conflict extremely embarrassing to the administration 
of justice.” 


40 


In Buck vs. Colbath, 3 Wall., 334, 1865, it was held 
that a third person not a party to the suit in the Federal 
Court might sue the U. 8. Marshal in trespass for tak- 
ing goods under a general writ of attachment which de- 
scribed no particular goods, and where the Marshal in 
his plea did not allege that they were the goods of the’ ~ 


defendants in the writ of attachment. 


“With reference to this question o Says the head- 
notes, which is accurate, ‘‘all writs and processes of the 
courts may be divided into two classes: 

|. Those which point out sp cifically the property or 
thing to be seized. 

Il. Those which-command the officer to make or levy 
certain sums of money out of property of a _ party 
Hnvine cd. 

: The rule that among courts of concurrent jurisdiction, 
the one which first obtains jurisdiction of a case has 
the exclusive right to decide every question arising in 
the CASE, is subj Ct 10 sone laa tations. and is confined lo 
suits hetipeen thi CT eA TIL parti ¥. OF prive &. seeking the RO 
ra het or 7 medy, snd to such (pete ions oF propositions ts 


arise j ay sift? lay (fii j la) j ly; In th, progr AS of th, suit 
. } j : . 

first brought, and does not extend to all matters which 
ilitv become involved in it.” (3 Wall. 


may by possibil 


dod4, d42—54-4. ) 


see also Krippendort VS. Hyde, L10 48 ».. 276. LSS3. 


Now a suit in Chancery claiming the 


title to specific property which is described 
in the bill gives the Court jurisdiction 
over such property equivalent in legal 
effect to actual custody. 


The CUSC ot Bosw l?’s be NSC UA, Otis. 4 How. (UU. Ss 


ole 
336, 1849 (cited and approved in Heidritter vs. Eliza- 
beth Oil Cloth Co., 112 U.S., 301, 1884. cited infra), . 


distinctly holds that nling a bill on equity claiming Spe- 


Cie prope rly oT rights and equ ating \ 


4] 


described iy the hall. V1Z.. lot 


JiVeS hie Court jurisdiction Ores 


an spr cihe pro i) fy 


No. nine (Y) in that Case, 


' / prope rly and suit. 


although there is no attachment, and that such a suit 


is substantially il proceeding aT rein, and the property 


so described is within the dominion and control 


of the 


Court, and its judgment in relation to such property 
judas pro] 


evel upon constructive service 


oft proce SS, iS valid anc 


binding upon the parties and the property. 


The Court SAYS : mi 


ih 


lnmaterial 


ceeding in rem ordinar’ CASES : but wh 


ceeding is authorized by statute, 


whether the 
proceeding against .the property be by an attachment 
OR BILL IN CHANCERY. A bill for the specific execution 
of a contract to convey real estate is not strictly a pro- 


en such 


pro- 


on publication, W ith- 


out personal service of process, it .1s substantally of 


that character ” (p. 348). 


In Hleidr fler wes. Ie lizabe th 


77 i 
{/ ( loth Lo... 


294 1884. the distillery premises of on 


S. Marshal. January 24. 


owner, were seized by the 


' 


1873. for violation of the internal revenue 


retter was a material man. and furnished 


112 U.S., 


e Sicher. the 


} laws. 


Heid- 


materials for 


the building of the distillery, which under the me- 


chanics hen laws of New ar Pst \ (ruAve hu 


the time of the COMMCHCEe! 


eli 


, 


na hen 


f the building. 


the Marshal’s seizure Heidretter duly 


and commenced suit in the State Court 


and served his Process by publication 


attempt ln ppite rye ie youth fj} 


prop riy. 


se 


V fj cheol’ ss ft 


from 


After 


file cd his hen 


to enforce it. 


and he 


, 
IN SE NN EG ae 


. 


Mi 
ike vit 


The property Wiis condemned by decree of U. =. 


Court, and sold. conveyed ana delivered by the Marshal 


to the grantor of the Oil Cloth Company. Afte , 


sale and delivery lo th, pu 


; 
7 
isa 


sy 


, 
Such 


ser, and when. therefore, 


49 


the property Wis ho longer in the possession of the f 


United States Court or its officer or of the law, it was 
sold and conveyed by the Sheriff to Heidretter, under 
his ju loment ror a mechanics hen rendered by the 
State Court. It was held that such judgment, sale and 
convevance were “vain. nugatorv and void.” on the bs a 
ground that “the property involving the control and 
disposition of it Wiis withdrawn from the jurisdiction 
ot the (Courts of Ne \W Jers \ eo }). 30 
Mr. Justice MATTrHEWs, delivering the opimion of the 
whole Court. stated at p. d0d the basis of this doctrine 
with great force and clearness. 
He 
7 This view, though of the ease and re sult- 
ing in the afhrmance of the judgment of the Circuit 
(‘ourt. proceeds upon assumptions the most favorable 
which ean be indulged to the plaintiff in error. [t 1s 
rie rely Aan appheation ot the familiar and hecessary rule. 
so often apphed, which governs the relations of courts 
or concurrent jurisdiction, where, as is the case here, it 
concerns those of a State and of the United States, . 
constituted by the authority of distinct vovernments, ; 
though exercising jurisdiction over the same territory. 
That rule has até reference to the supremacy ot One tri- 
bun 7 over the other. nor to the superiority in rank of 
the re Spe ctive claims. in by halt of which the contheting 


said, 


decisive 


jurisdictions are invoked. Jf stmply requires, as a mat- 
t f necessity, and, therefore, of comity, THAT WHEN THI 
OBIE OF THE ACTION REQUIRES THE CONTROL AND 


DOMINION OF THE PROPERTY INVOLVED IN THE LITIGATION, 

[AT COURT WHICH FIRST ACQUIRES POSSESSION, OR THA’ 
DOMINION WHICH IS EQUIVALENT, DRAWS TO ITSELF THE EX- 
OF ITT FOR THE PURPOSES OF TTS 


SPOS] 


And the Court in that CHSC held that oa the ilLAn. bring- 


‘ ° . ° " , ; . . . . 
iii] OF ‘i Soi7 Poi Fb Fe ees; hie ‘MELA MIL is sought ta) hi, enjyorceu, 


Wiad hry iki by equivale nt lo a Be 2h e 


hi Ing thie Op Ti and 


5 


public en rCISE of dominion OvET if Tor thi purpose or the 


suit’’ (p. 302); and citing as establishing this point 
Cooper Vs. Reynolds, LO Wall , oUS, 317. where ai Inere 
ley yon real estate without service of process On the de- 
fendant, either personally or by publication, gave the 
Court jurisdiction over the property, being “ acts which 
are of equivalent import with a seizure, and which 
stand for and represent the dominion of the Court over 
the thing and in eftect subject it to the contro! of the 
Court.” Min ht. J 1) Wall... mupired, p. 317 and also 
citing Posi. IT x | ease is. fdhis ‘) How.. 436 , refs rred 
to above. 

In Barton ie, Barbour. LO4 oS . 126. ISS1. Barton, 
a passenger injured by alleged negligence, sued, in th 
Supreme Court of the District of Columbia, Barbour 
Receiver of the Virginia Midland Railway Company, 
duly appointed by a Court of Vireimia. to recover 
$5. 000 damages. Barbour pleac (| t© the jurisdiction 
of the Court. the swt having been brought without 
leave of the Court by which he was appointed. Hy LD, 
that the rule that @ Receiver cannot be sued without 
leave of the court of equity which up pone him ap- 
plies to su its against him fivi 2 F 1a! ote bey nd. is We i oe 
to those the object of which 1s to recover the property 
which he holds by orc r of th it Ce rt. (- he and 
aftirming Wiseral/ is. So ‘} “¢ , . / Mai ] | How aa Se ° as 
cle ciding this point (p. 120 

HELD. also. that suing without such leave did not 
simply subject the plaintiff to liabihty to be attached 


for contempt, BUT WAS A JURISDICTIONAL FACT ; which 
point the Court held settled in Peale vs. Phipps, supi 


pr 


(14 How.. obs). 


In Bispham Kq., Sec. 414. it is said: “ Aft racourt 
of equity has Once got POsse vs On of (i Cause, if will nor 
8if ter itt or the litigating p rrhie & ta re sort tp anothe , 


$4 


tribun il. hithe y the plaintiff or de te ndant who att iy} fs 
to do 80 iay he ve strained by motion an the cause ag 
Schoole vs. Sall, 1 Sch. & Lef., 176. 
Taylor vs. Waters, 1 Myl. & C., 266. 
Kerr on Inj., 106. 


Whenever the Cireuit Court of the United States 
has jurisdiction, either originally or by removal from 
the State Court, of a suit in equity, it will enjoin tt 
party to such suit from commencing or prosecuting a 
subsequent suit relating to the same matter in a S/ate 
Court against anothe party to the equity case ; and 
the statute of the United States (Rev. Stats., § 720) 
that “‘ a writ of injunction shall not be granted to stay 
proces dings 1 any Court of a State” has no applica- 
tion to such au Case The fore gsolng propositions were 
distinctly decided Dy the Supreme Court of the United 
States in /rench, Trustee, vs. Hay, 22 Wall., 250, 1874. 

in this CHSe thie suit in equity related to the re Spe C- 
tive rights of 'rench, Trustee, on the one hand, and 
the nights and habilities of Stewart and Hay on the 
othe Se in resp et of a house and lot in Alexandria, Vir- 
o1nia Lher was Wo injuncti i OoF receive) . and the 
bill of French was to settle the title and for an account 
from Stewart and Hay in respect of rents of the house. 
December 23. LSOo. the State Court rendered a decree 
pre fess against Hay for $2,389 (p. 243), without 
jurisdiction as to Hay. On Sth February, L870, 
tl e cause Was removed by Hay and stewart to the U. 
S. Cireuit Court ; but on the 3d of February, 1870, 7 
five davs before the removal of the case, French sued 
Hay in one of the State Courts of Pennsylvania on the 
lecree for $2,389, svpra. Hay went into. the U. 8. 


Cireuit Court, and asked and obtamed an junction 


AD 


‘ to restrain French from proceeding further in Penn- 
SY} lvania or elsewhere to collect " the decree for $2.55, 
which injunction was made perpetual in the final decree 
(p. 25] 

This Was affirmed by the Supreme Court of the 
United States. 

Mr. Justice SWAYNE, delivering the oplion of the 
Court. said : 

“This bill is not an original one. it is auxiliary and 
dependent in its characte r, aS much so as if it were a 
bill of review. The Court having jurisdiction in perso- 
sitchin, had power to require the (Lets ndant to do or to re- 
frain from doing anything beyond the limits of its ter- 
ritonial jurisdiction which it might have required to be 


done or omitted within the limits of such territory. 


miid 4 bid 7 Thie fis ag sf 
. 


Having the Posse SsiOn and Jedi 


‘ ‘ - . , . . . 
sriy mwchiction ‘ mbrae . if A he dt he ae hit] j , J st z rh’ ’ if ee Le fj 
questi fi UPiSthd PAH CONG bie (Ler pie e hieil didi 4 J 
Peeks hed 18 lermnination (hii ; F PMP LOMO 


7 


/, rusted. WAsl, Thi purisdict pi “rue, l'] \\ \S bh \e - SiVE. 


j | ; ‘ 4 
ane eould not hy, fy sid hed tp j Z (isiij othe iy rob 


SO, CONVERSELY. THE STATE Court. in the cause at 


the bar, having first acquire jurisdiction, could have 


restrained hoicina aor Ah cele; is privy, fit nolente lif, 


from proceeding in the Federal Court, and the State 


Court may still proceed and adjudge the cause, not 


} 


withstanding the trial and judgment in the Federal 


( ourt. 


KEELER. 


A purchase) 


suit in the State Court 


The law makes him ; 


story hq. , 


Ke ele &r admits iT) his cle | OS 


bought he had ecfue/ tee of the State Court smt. He 


is bound by the judgment or decree in the State Court 


1h) 


whether made a party or not. As to that suit his 
cles (| ip is treats d Mt if it never hac ani existence. 


story ha., sec. b(M). 


B. 


At all events, at the very least, the 
State Court suit abated, if it did not bar. 
the action in the Federal Court. 


lf am aware that there are cases which hold that the 


mere tact oO} the penden ys OF another suit am a FOREIGN 


Nhat ()) MT AIT. hed ad f ourt of ANOTHER State ik Dist) rot 


. sS nota cood plea nD abate ment oj} bar. But there is 
no ease which holds, and, | submit, itis not the law. 
that the pendency of a prior suit in equity in the State 


, ae 
( ourts 18 not a ood piea ron subse juent Suit in the 


’ . . " " ’ . ' 
7, si. -) \ F Tr - , : 
'\at 4 a4 . . 4 ‘ ‘ ‘ } Ped . ee tuts mr prt Te at ' ‘ Thal 


' 
ut it was @2ood in 


But, whateve micht by rne view if rhis cyuue shion if 


this prior sult in the State Court was fora ere 


, , » « : :, , , 
(deqwiane which could OnLY Tesult 1 nm generu ndqment 
: : j ; | —_ 
reo Mnew. iy is clear (as the anthorities LoovVve referred 


i Taal i 
to fully establish), when th prior sult 7vetldres ‘j 


: ; " , 
, 4 or ; 
, J fy) ue tf ‘ i. 7 4 


property and ws s, Liens 07 
uities in respect thereto, that such a suit, although no 

Re celver is appointed, is subst notin \ . Sulit v7 eve and 
draws to th Court the exclusive right to adjudicate 
with reference to the matters and property in issue, 
which right no other Court can defeat or interfere with ; 
and this is the settled rule as between the Federal and 
State Courts—a rule which rests, not upon comity or 
discretion or convenience, “ but is a principle of nght 
and of law, and. therefore. of necessitv.” 

Covell vs. Heyman, 111 U.S., 176. 

Heidritter vs. Eliz. Oil Cloth Co., « pi 

Boswell’s Lessee vs. Otis, 9 How., siz 
French vs. Hay 22 Wall, supra. 


Vv. 


There was a special plea to the jurisdic- 
tion Record, p. 5 and under the Nebraska 
Code ‘see sections quoted, ante’, an answer 
to the jurisdiction Record, pp. 9, 10) based 
upon the alleged fact that the conveyance, 
July 17, 1882, from Ewing to Keeler | both 
citizens of Nebraska’, was colorable and 
collusive, and made only to enable the 


is 


plaintiff to bring suit in the Federal Court. 
The Court erred in peremptorily taking 
this question away from the jury Record, 
p. 31). 


| nde the Nebraska (‘ode. and See. Yl4 Rev. Stats.. 
this question was not waived by the answer to the 
merits, 


Nebraska Code, Sees. 91, 94, 96, LOO, quoted 


From this deposition it appears that Ewing and 
Ke f le rwere relate 7 }). bo . Keeler lived distant from 
Lincoln; went to Lincoln at Ewing's instance; was a 
man of small means (p. 61); made no inquiry as to 
value of property before he bought (p. HU) : bought on 

admits he knew the title was in litigation in the 
Sfate Court }. Ob + g.): that there was conversation 
that there would be a better chance m the Federal 


Court (Deposition, ; »)and this suit was brought 


? 

i 
sa me 1; th, and athar mren een : af 
mine Cdny nese and other circumstances were suti- 


5 + — > — ; 7 , 
nt to require the question to tx submitted to the 


‘7 


THE SPECIAL FINDING ( Rec: 
tensive with the plea or answe) 
collusive nature of the conve’ 


Federal Court jurisdiction, and hence does not cure the 


error of the peremptory <i 


dict for the plaintiff D. 3 | 


Ae Bul Bean 


PROCESS ACT, SEPTEMBER 29, 
STATS... 0933. 


CHAP. AAI. 


/. That until further 
where 
State ~ 


evold 
PEC. « 

continue in force until the 

Congress, and no longer. 
Approved, September 2Q 1789. 


5] 


' 

PROCESS ACT OF MAY 8&8, 1792 (1 STATS., 275). 
CHAP. XXXVI. An Act 7 Processes 
fhe Cn ry hs i th j ~ | Dp 

pensat e f fj ‘] / 
- & . i] 

SEC. 2. And / Mhat the forms of 
writs, executions and other } : xcept their s 
ut the forms na i les L) - | 5 s 
those of common law shal esa sare no 
used in the said courts respect nh pursuance of 
the act entitled An act to { processes in the 
courts of the United States. se of equity and in 
those of admiralty fin) mAaritil I sdiction. ac rdine 
to the principles, rules and s which belong to 


courts of equity and to courts 


tively. contracistinguish: 


cs 


’ » : 
aw except So far as may hav 
the act to establish the judic 


States ; subi ct, hows ver, to 
tions as the said courts re 
cretion deem expedient, or t 
Supreme Court of the U 
to time. 
or district court concerning th 


On judgm«e nts 


* 


from time bv. rule to 


: 


* 
i] oO} Liit’ { 


nm ain 


ferent kinds of executions are is 
1} ve his election tf! TAKE Out 


mrst msTanes 


PROCESS ACT, MAY 


CHAP. LXVIII. An act furth 
an th (‘ours of Ahig 


h} 7, ii sone ad hy bhi Ny notre 
ork the ll nite a Slit or 1 


1iVOS 


in the Courts of the United States. 


1, iS2S 


ulmiraltv respec 
Ourts ot COLNMION 
en provided for by 
thre l nited 
ilterations and addi 


ij i. 
ii 


in their cdi 


iis 


; ’ 


rtil _ {}i 


t 


ict 


x yulations as the 


s shall think prope 
be to any cireuit 
Provided that 
iforesaid. where dif 
in succession, a 

t] laintiff shall 


oa 


a 


t STATS., 278). 


}/ iNé of Represe nT} - 


(ft. aa, f C4 Te AS Se Wn 


Ne mbled. That the forms ot mesne proce SS, except the 
style, and the forms and modes of proceeding 1n suits 


held in those States 


admitted into the Union since the twenty-ninth day of 
September, in the year seventeen hundred and eighty- 
nine. in thos ot Common law. shall be the Sane in each 
of the sald states, respective ly, as are DOW used in the 
highest court of original and general jurisdiction of the 
Sane in } roe edings in equity, according to the prin- 


ciples, rules and usages which belong to courts of 


, 


equity, and in those of admiralty and maritime juris- 


diction, according -to the principles, rules and usages 
which belong to courts of admiralty, as contradistin- 
_ shed irom courts of common law. except SO ay as 
i y have Dee) oth rw ise pro ' lg a fo} hy acts of (‘on- 
Gress subject howevel to such alterations nad 

lita > iS th said ( ourts of] thy [ nired “foto 


] 1] } . : i. 
respectively shall. in their discretion, deem expedient, 
or to such reeulations as the Supreme (C‘ourt of the 


til 


’ . ’ 1 ; } : | 
United States shall think proper, from time to time, by 


i 
} es. TO pres De TO nv ¢lrenit or district ( ur COl 
4.7 

g*goT'T ; | = ‘ 

—_ ’ , j Ty ‘ . ‘ | 

I , i . j ‘ ‘ ¢ Licht Wri - Sri A 
vt ad abt en Gon! nad am éme v4 — 
ention and other Tinal process issued on MUGEIMents a te 
} | ; | ho i | i 
decrees renderecdt In any of the courts of the United 


SPT exvcentl rhe Stvie 11) ‘ vo state respectively Lis 
| . ' , 
, . } ° 
rr ¢ »\i Ti i 1) rive eonriTs of mii¢*t) state. SWEViInY 4) thy 


, 6 , ' 
courts ot the United States in those States in which 
' : 
rhnere are not courts of eauity. with at ordinar’ equity 


jurisdiction, the power of prescribing the mode of exe- 


- | z ; } al a k 
cutting the i} (eC rees IT) ¢ PlLiT\ ry rtiii¢’s OT COOLIT LL, rt) 
~ : . ‘| + «4 | ; : . , | 
vided, however, that it shall be In the power of the 
" : ; ? | : : , : } , | 
courts, 12 they see fit in their discretion, Dy rules ol 
court, So Tar to altel hnal DrOCeCSS In Salad courts as to 
° ' . s 
CcOonToTm the same to any chan which may bye adopted 
7 4 


legislatures of the respect States for the 


LCT JUNE 1, 1872 (17 STATS., 196). 


’ 


Sec. 5. That the practice, pi adings and. forms and 
modes of proceeding in other than equity and admiralty 
causes in the Cireuit and District Courts of the United 
States shall conform, as near as may be, to the practice, 


. 
; 


pleadings, and forms and modes of proceeding existing 


me een gy 


at the time in like causes in the courts of record of the 
State within which such Cireuit or District Courts ar 
held, any rule of court to the contrary notwithstanding : 
Provided. however. that nothine herein contains d shall 
alter the rules of evidence under the laws of the United 
States, and as practiced in the courts thereof. 

Sec. 6. That in common-law causes in the Cuireuit 
and District Courts of the United States the plaintiff 


i] +1 | } 
SHOAL be entitled tO Slmilar remedies, DS attachment Or 


: 4) 
other process acaimmst the propre rt } it defendant. 
| 
which Hre TOW provided ror D\ git ws oft The stats aa 
i | } : ; : } ae ] . 
which such court 1s held. applicable to the courts of 


} ‘* . . ‘ 
such State: and such Cirewt or District Courts may 


irom time to time, DY general rules, Lopt such State 


sas mav be in force in the Stat in relation to at 
tachments and othe proces | partv recove rin 
nidoement Im snen cause si] titled to sim 
remedies upon the same, by execut ir otherwise, to 
reach tli property Of thi iudgment debtor. as are now 
DD vided by the inmws of the stat ithin which said 
(ireut or District Courts shall be d in lke causes 
led, That similar prelimina ts or proots 
similar security as required | s, shall be firs 
’ | a hye i iy thy, rysaret \ ‘ rT ely ent 
cyt ¢>} retire ; 


REVISED STATUTES OF THE UNITED STATES, 
SECTIONS O14, O15, O1G., 


“= e.. t)] . ‘Bial j F i , ‘ti j j Zz. ay , wf 
: ‘¥ y , : : 
unt pl ictice, pleachngs and rorms | modes yt pre 


, - 9 : 
ceeding in ClVll Causes, other than ° nitv anc admiralty 


‘ | } 
causes, lh the circuit and distri s Shall conto 
} 
Ss near aS may ve to the practi lings and -forms 
ana modes of proceeding « T | Live Clin } 
: 
causes in the courts of record of the State within whic! 


such clreuit or aistrict courts are eld. anv rule ol 


court to the contrarv notwithstand! 


See. 915. Attachments. In co n-law causes 1D 

. " YY 
the cirenit and district courts the plaintiff shall be en 
titled to similar remedies, by atta t or other pro- 


cess. against the property of tl 


4 


now provided | ie laws of the State ‘h | 


Shc 
court is held for the courts thereof: and such circuit or 
a , 


ts may, from time to time, by general rules, 
State laws as ma\ be in force in the States 

held in relation to attachment and other 
provided that similar preliminary affidavits or 
ilar security, as required by such State 


, 


furnished bv the partv seeking 


iN 
r remedy. 
hon am « pmon flaw craUser. The 
ing a judgment in any common law cause 
ireuit or district court shall be entitled to sim- 
ned s Lip n the same, by execution or otherwise. 
to reach the prope rty of the judgment debtor, as are 
now provide d in like CAaAUuUSeS by the laws ot the State in 
which such court 1s held or Dy any such laws hereafter 
enacter : Thiet be adopted by Cre lit ral rule s ot such 
| court: and such courts may, from 
adopt such State laws: 


iD such state in re lation 


nts as afore said. ah ePxyecution 


NEBRASKA STAY ACT OF FEBRUARY 253, 1875. 


AN AC] 


twenty adavs 
with the clerk of 


. 
MILIe© .; Prov The dl, 


request within said 


? 


Lwe nty day S, the order of sal iti) Iss Immeciately 

after the expiration thereof. | 
Sec. 3. On all judgments for 

only, except those rendered in 


& 


or writ of error thereto or again 


or corporation, or the sur 


money recelved it) filuciars Ci] 


OF any official duty, there m L\ 
the defendant therein shall. 
lition of judgment, 


entel 


his doings t! 
8. All property le 


’ 


tion. and all written 


~ > 
rh 


personal property tothe sheriff, shall be relinquished 
by the officer upon stay of execution being entered. 

SEC. 9. At the expiration of the stay the clerk shall 
issue a joint « xecution against th property of all the 
judgment debtors and sureties. deseribing them 
debtors or sureties therein. 


its 


Src. 10. When a stay of execution has been taken, 


such confessed judgment shall not release any judgment 
hen by virtue of the origina] judgm« nt forthe amount 
then due. The othes I holding the ( xecution shall re- 
turn thereon what amount was made fiom the principal 
debtor and how much from the sureties. 

Sec. 11. Sees. 478, 479, 480 and 481 of title 14 of 
chapter 57 of the Reviss d Statutes fof 1866] are hereby 
repealed. 

SE 12. This act shall be in force and take effect 
from and after its passage. 


Approved bs bruary 23, 1875. 


his act 1s reprinted in Compiled Stats. of Neb.. 
art | Se Secs. 4776 to 47 (). 


The following are the sections in the Ne- 
braska Revised Statutes of 1866 which are 


repealed by the above Act of February 23, 
1875. 


STAVE 
re ndition or suc 


hail desire such STA \ 


: ‘ 
iter the rendition oF such 


(‘ourt a written re- 

provided, that if the cle t ndant 

request withim sald twenty days, the 

order of sale may issue immediately after the expiration 
thereof 


Sec. 480. Execution on all judgments rendered in 
said Courts, shall be stayed for the period of One year 
from and after the rendition thereof: provided, the de- 
fendant shall within twenty days after the judgment 1s 
obtained, show to the satisfaction of the Clerk of such 
Court that he or she is the owner of real estate in the 
county of sufficient value, over and above encumbrances, 
to pay such judgment. 

Sec. 481. On other judgments or de: 

Courts, execution or orders of sale, as the case may 
shall be stayed for the period of one year whenever the 
defendant, within twenty days after the rendition there- 
of, shall enter into a bond to the plaintiff, with one or 
more sufficient sureties, residents of the county, to be 
approved by the Clerk of such Court, conditioned for 
the payment of the amount of such judgment or decree, 
together with the interest and costs, and costs that may 
recrue. 


no 


personal property to the sheriff, shall be relinquished 
by the officer upon stay of execution being entered. 
Sec. 9. At the expiration of the stay the clerk shall 
issue a joint execution against the property of all the 
judgment debtors and sureties, describing them as 


debtors or sureties therein. 

Src. 10. When a stay of execution has been taken, 
such confessed judgment shall not release any judgment 
lien by virtue of the original judgment for the amount 
then due. The otheer holding the execution shall re- 
turn thereon what amount was made fiom the principal! 
debtor and how much from the sureties. 

Sec. 11. Sees. 478, 479, 480 and 481 of title 14 of 
chapt r 57 of the Revised Statutes fof 1866) are hereby 
repealed. 

Sec. 12. This act shail be in force and take effect 
from and after its passage. 

Approved February 23, 1875. 

This act is reprinted in Compiled Stats. of Neb.., 
1887, Part LI... Sees. 4776 to 177). 


The following are the sections in the Ne- 
braska Revised Statutes of 1866 which are 
repealed by the above Act of February 23, 
1875. 


SEC. 478. On all judgments and decrees hereafter 
rendered in any of the District Courts in this territory, 
the re shall he stay of execution or order of sale. its the 
case Thay be. iis hereinafter pro ich cl. 

SE 179. The order of sale On all decrees for the 
sale of mortgaged premises shall be stayed for the 
period of One year from and after the rendition of such 
decree, whenever the defendant shall desire such stay, 
and shall. within twenty day s after the rendition of such 
decree, file with the Clerk of such Court a written re- 
quest for the same; provided, that if the defendant 
make no such request within said twenty days, the 
order of sale may issue immediately after the expiration 
thereof. 


Sec. 480. Exeeution on all judgments rendered in 
said Courts, shall be stayed for the period of one year 
from and after the rendition thereof; provided, the de- 
fendant shall within twenty days after the judgment is 
obtained, show to the satisfaction of the Clerk of such 
(Court that he or she 1s the owner of real estate In the 
county of sufficient value. over and ibove encumbrances, 
to pay such judgment. 

Sec. 481. On other judgments or decrees of said 
Courts, execution or orders of sale, as the case my be, 
shall be stayed for the period of one year whenever the 
defendant, within twenty days after the rendition there- 
of, shall enter into a bond to the plaintiff, with one or 
more sufficient sureties, residents of the county, to be 
approved by the Clerk of such Court, conditioned for 
the payment of the amount of such judgment or decree, 
together with the interest and costs, and costs that may 
accrue. 
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Statement of Case. 


On November 12, 1875, a mad ent was obtamed in 
the Cireuit Court of the United States, for the District 
of Nebraska, in favor of Charles W. Seymour ef ai.. 
and against Wm. P. Young, for 36 nd costs, and on 
the 2d day of December, 1875, a bond for a stay of ex- 
ecution upon said judgment was approved by the 
Clerk. Upon this bond appears the name of the 
plaintiff in error among several others. 

The testimony shows that the stay bond was signed 
by plaintiff in error on the request of John Irwin—a 
co-obligor On said bond, and on whom the testi- 
mony shows was acting for the judgment debtor, 


Young. The bond was sloned hy lLLamaster on 


the assurance and promise at the time that two 
other persons, who were named, who lived in Ne- 
braska City, and who were known to Lamaster to be 
reponsible, would also sign the bond, and that their 
signatures should be procured to the bond before it 


the bond 


Lamaste) justified as to his property, the affidavit of 


justification being attached to the bond. Upon consulta- 
LLO} { Lis brother. Lamaster concluded he had 
done a foolish tl ing to s1¢)n the bond. and about ¥ 
oe Oc} thy evening ot the same day he went with 
his | | to Irwin's hous | told Irwin he had 
come to take his name off the bond Irwin produced it 
and furnishing t ae ot Scissors re quested Lamaste r 
not to destroy the bond, and Lamaster cut his name 


off, supposing it was where it appeared on the bond, 
but as it turne | out. it was the name attached to the 
affidavit of justification. By the dim hghtof the can- 
dle, which was the only light provided, it was difficult 
ie) him to distinguish the name even. 

Lamaster never heard anything more of the bond, or 
that his name was claimed to be on it, until his prop- 


erty. the subject of this action. was advertised for sale. 


The bond was, on December 2, 1875, approved by 
the Clerk of the Court, and testimony was offered at 
tine tria! on behalf oO] Lamaster to prove that the Clerk 
(who was dead at the time of the trial), had admitted that 
in approving the bond he had not considered the name 
of Lamaster, as he thought the bond was.good without 
his name, and that he had noticed the fact that the 
name of Lamaster had been removed from the justifica- 


tion upon the bond; which offer, upon objection being 


— oy es 


made to the introduction of the testimony, was re- 
jected by the Court, and an exception taken. 

The bond for stay having been filed and approved, 
the Clerk entered the judgment on the judgment index 
against Lamaster as surety on the bond, under dat 
of November 12th. 1875 (the dit \, our ee Vi 
dells ju lq uf mainst ) (} pursuance oO! tT! 
Stay Law of Nebraska, approve Yan ry 23a. LSid: 
the third section of which provided fo Stay of execu- 
tion for a period of nine months npnon iudoments. on 


condition that the cdi fendant sho 


Within twenty davs from } I iement 
procure LWOoO (>) rice suthi t ' sre. - ’ 
enter into a bond acknowled se]) secu 
for the defendant for the payment i-ment, 1n 
terest and Sst trom the tl ior} nt 


D2 od sal] | ) 
which bear materially upon the questions in this case 


Kn 
are the following 


Sec. 4. “ Officers appr Ving stat nds shall re- 


quire the afhidavits O} the slone rs of} - ich bonds. toatl 
they OWl real estate not exempt I Til execution and 


aside from incumbrances to the value of twice the 
amount o! the judgment. 

Sec. 6. “ The sur ties for the stav of « xecution may 
be taken and approved Dy the clerk and the bond shal! 
be recorded in a book kept for that purpose. and hav: 
the force and effect of a judgm nt ynfessed from the 
date thereof against the property of the sureties, and 


, — 
the clerk shall enter and index the same in the proper 
: ' ’ ’ ” sanct , 
ket as in the case of other judgments. 


t 
sec. 9. “At the expiration of the stay the clerk shal! 
ISssuc a joint execution against the property of all the 


judgment debtors and sureties, describing them as 


cli btors Or sureties therein.” 
See Laws ot Nebraska Oy} S75 page +4). 


tion a temporary injunction was allowed by the Juda 
ot the district Mn which the acti mm \ 3 | rought. on the 
Sam day of filing the pe tition 

On the 19th day of June, 1882, Ewing filed his 


S oe ° } . 
answer ih Said cause, setting up His Citi ind all 


‘ July following a rep 
On the same day upon motio. [| Lwing's attorney, 
the injunction was modified so | restrained the 


’ . ; : . 
ciel ndant irom voringing and pi an inv actio} 


ejectment for recovery Of poss } | the premises 
7 { ’ 
2 ’ 
(i Irom conveying and en ‘the same, and 


portion of the injunction orc S$ vacated. 


aster to recover possess 


On the 24th cin of Noveml» iss’. roi nel 


answer was filed on behalf of | ter. and on the Is 


day of February, LSS3. the first t was had to 


jury resulting in a verdict for the defendant, which was 


Errors Assigned. 


hat the said Cirewit Court erred in setting aside the 
findings and special verdict of thi rv returned into 


said Court on the 13th day of Dee er, A. D. 1883. 


error AaAvVAaALNST the omecwtion of fT rit? In error. f 
uy | in i 7 
: | ; ; ‘ ' '} ' } ' 
Which, as Shown OV the D1 Tr [ S, the pilaintili 
. _ 


in error then and there except 


. 


the trial offered by plaintiff in erro ler the ob) 
tion of the defendant in error. t which plaintiff in 
error then and there duly excepted d particularly 
the re jection of the testim my that the ‘lerk did not 
consiler Lamaster’s name in approving the bond. 


4a) | " ’ : . 

hat the said Court erred eX line testimony on 
, 
; 


That the said Court erred in refusing to reduce his 
instructions and charge to the jurv to writing before 


giving the same to the jury, written request 


A. 


{in overruling the motion 
d by the plaintiff in error 
aid motion, to which rul- 
said plaintiff y his attorney, then and 


Court err 


, > 
made and filk 


: 


if 


XI. 


That the said Court erred in rendering judgment for 
the said defendant in error when uigment ought to have 
been given for the plaintiff in error, to which judgment 
the said plaintiff in error, by his attorney, thi n and 
ther duly excepted. 


THE INSTRUCTIONS refused and given and the Court's 
direction to find for the plaintifi x i nted iD rne 


Appendix to this Brief. 


ARGUMENT. 
I. 


That the Court erred in setting aside the 


findings and special verdict of the jury re- 


turned into said Court on the tith day of De- 


cember, ISS3. and with this enn be eon- 


shiered the 


If. 


, 


That the Court erred in not dismissing this 


case out of said Court upon the return of said 


special findings and verdict. 


The finding was upon an issue of fact directly pre- 


sented upon the pleadings and tried to.the jury, and 


the Court directed the jury to find specialiy upon these 


10 


issues Having so found, I submit that the duty of the 
Court was to have dismissed the case out of Court. 

On the second trial, the jury acting under their oaths 
and realizing that responsibility for then findings on 
ion of fact submitted to them rested with them- 
selves and not with the Judge, found accordingly; and 


it is submitted that when the Judge assumed to set 


aside the verdict and findings of the jury, instead 
¥ ’ , * . : } 
of dismissing the case, he disregarded the rights of the 


defendant as laid down by this Clonrt in 
Williams vs. Nottawa. 104 U. S.. 209. 
Hayden vs. Manning, 106 U.5., 586. 
Bernards Tp. vs. Stebbins, 109 U. 8., 341. 


l'armineton VS, Pilisbury. 14 O -.. LSS. 


Iit. 


That the Court erred in admitting the testi- 


mony below mentioned on the trial, offered 


by the defendant in error against the objec- 


tion of plaintiff in error and to which the 


plaintiff in error excepted. 


'* “ . ‘ 1 ' ' : te » 
; ,* " ' . ae » 7 Bara { - ‘ { | 
i ; : ' it ci LES LLDNION \ i : CLPLatat' H Jil benati ‘) tne 


piaintiii below Was omected to bv the attorney tor the 


| an excention 


MAIN CONTENTION Was raised, however, upon the 
a 


teas an ft we ent index of the 


judgment which had been rendered in favor of Seymour 


and Wardell against William P. Young, and extending 


it as a judgment against Lamaster as a surety. 


1] 


The journals of the Court are the records provided by 
law in which to enter the judgme nts and decrees of the 
Court. The only entry of a judgment introduced in 
evidence was that found in Journal “CC” at page 58, 
and that was one in favor of Charles W. Seymour and 
\\ itham VW : Wardwell. as plant tt a Linst Witham * 
Young, defendant. To this olnectio Was mace aS 1m 
material and incompetent, which, of course, it was upon 
its face, but as preliminary to the proofs which followed, 
it was admitted. 

Then followed the Stay bond with lamaster's name 
appearing upon it, and the entry on the judgment index 
extending the judgment against the name of Lamaste) 
as surety. This it was claimed, and the Court held, 
had the force and effect of a judgment confessed from 
the date of the bond against the property of the sure- 
ties, and authorized the issue of a joint execution 
against the property of the judgment debtor and the 
sureties on the Stay bond under Cine operation of the 
State law of February 23, 1875, cited above in the 
statement of the case. 

With this view we take issu The only judgment 


evel rendered by the Court LPO! which execution 


issued, under which the lot in controversy was sold, 
was that of Seymour and Wardwell against Young in 
November, 1875. ‘To this judgment Lamaster was not 
a party, and no adjudication was ever had against him 
by the Court. The only semblane oft a judgment 
against him was that created by the viisterial act of 
the Clerk in extending the title cf the judgment, upon 
the judgment index against the name of Lamaster, as 
of the date when the judgment against Young was 


entered. If the Clerk could thus. by a mere scratch of 


ih COnHReEC 


Cress 
Federal Courts the 
hon laws 


it Court of 


these provisions and the dates when 


show that the action ofl the Clerk 


. ’ 
was entirely without author- 


} 
; | ‘ 
icaawe 


Woments 


‘ a 
th) 


I 


ecution u 


ithin twentv days from 


wo or more sufh- 

acknowl- 

UPit or th end: or the 
it of the Jud ii costs from the 


= 
Or renaeriny 


¢ judgment until paid, 


ime as follows: ‘ If 
the sum for which judgment was rendered, exclusive of 
exceeds one hundred dollars, ning 


<*i Sts. 


months. ” 


othe 


Ir WAS CLAIMED UPON THE TRIA 
% 
So heli. that These provisions 
force im the Cireuit Court of t 
Listrict of Nebrask . on Decel 


° , 

7. Tia r»T : . 
PLicit? Lit a' .% 
om] 


appheable to the 
Sevmour and Wardwell against 
This Wiis claimed by Virtue ) 


St's of U. s. enacted in LS72. 


SEC. “14 provides th it “the } 
forms and modes of proc eding 
than equity and admuraltyv ea 


| 


Sechons are quoted 


’ | stTement 
> . . 
‘ r\ iit 4 ity 
“fo f Iw Wer, 'P) 
’ 

‘ states for the 

. . — 
od ioe. prhet We a 
ein in tavor of 


Secs. Vid and 916, Rev. 


ractice, pleadings and 


ivil causes other 


iIses il the Cireuit and 


District (‘ourts. shall conform as near as mav be to the 


practice, ple adings and tOrms ane 


existing at the time in like 
Record of the State within whi 


| | 


trict Courts are he id. any rile 
notwithstanding.’ 


practice and proceedings in th 


fore judgment, is evident, not 


in the section itself. but from tl! 


in the Same act. The terms 


ings’ ina cause refer to the st 


cress of cause leading up to jud 


to such st ps, and not to special! 


iudgments by execution or othe) 


same act, and which specifically 


clies. 


SEC. Y1L6 pr wides that a part’ 


That this section do ~ no} sT>71 


judgment for eollk cting the sam« 


‘practice ” and “ plead- 


not be regulated by statute. ‘Th 


statute, nor to the remedies p 


cicated by Sections O15 and Ub. 


modes ot proceeding 
ises 1D the Courts of 
uch Curreuit or Dis- 


hy « 


of Court to the contrary 


to remedies a/fler 

but to the pleadings, 
wress of a cause be 

from the terms used 


succeeding sections 


os taken in the pro- 


rment. anc may Or may 


it Section Y1l4 refers 


=~ 
- 
ae 
- 
ed 
— 
— 
- 
Pal 
" 
a 
a 
~ 
_— 
cod 
a 


wise, Is sufficiently in- 
ich are parts of the 


vide for such reimmec- 


ecovering a judgment 


Cireuit or District 
remedies upon the 
» reach the property 
at the time of the 
like causes by the 


urt is he ld. or by 
mAs he adopted 
ict Court, and 


— 
ruLies 


to those then, 


June 1. 1872. 


would have no force 


rts. 


d. 10 Wheaton. 1. 
Halsti cl. LO Wheaton. Di. 


L5 


Ross vs. Duval. 13 Pet.. 45. 


beers vs. Haughton, 9 Pet., 329. 
Amis vs. Smith, 16 Pet., 303. 
THE ONLY RULE ever made by the Cuireuit Court of 
the U. >. In Ne braska which iy cl ulmed to have 
os ac adopted this State law was that of Dee. 30th, 1876, 


+ 


found on page 53 of the printed record. 
WE INSIST THAT SUCH RULE COULD ° BE APPLIED to 


this case for the re LSOnSs., 


Ist. That by the terms of the order itself, 1¢ adopted 


only the laws of Nebraska then in force “‘ regulating the 


‘ P . ’ 17 ,;* } : } 
issulng OT execuTIONnsS and ali the 1 eeadings to ve had 
+] } } , ce4 — 47 : ‘ 
pnereon and there unde Te co ehirorces git collection oO! 
. ’ ’ ‘ ‘ ] yy - . ’ " ? 
idgments inthe U. S. Crreu und District Courts. 

It did not adopt the Stat iw providing tor’ stay oO! 


" ” " 
Cutions 


term “ laws in force reguilat the issuing 1 ex- 


ecutlons, imphes a yuagment eady rendered’ upon 
: 4 


which an execution col 


}: } ‘< 
the order limits the operation of the rule to cases “to 


‘% ’ ; ’ , . 
the collection of jude ts in the U. S. Cireuit 


enrorce 


and District Courts © 


issuing of execution ww T the rule must 


Ge, thy 


, ’ " 
apply. But there was no juda ‘minst the sureties 


iT 


| | | | , : 
on this stay bond, upon whi ition could 18s! 


than 


against judgment debtors fo collection or }udg- 


. rs3% ? . : . _ 
ments against them. he Stat y made no provision 


, : } . ® — . .) 
tor entering a judgment against the sureties On a Sta} 


bond, but provided that th 


lopting provisions 
iigments 


he reonu and there- 


diftterent thing to 


lf security 

judgment, 

L875. approved by the 

bond Ol} 

lt will be observed 

there Was DO law 
opting the 


such st 


common jaw 


li would not he iT} th a " of either the 


the Courts. anv law or rule of Court 


Aa] adopt a. tO ¢ nlaro eit obligation created 


oe 
' 


L7 


by the bond, or to change the | 


‘raps 
gors. 


l'nder this bond. As thy law f 


cuted and approved, the parti it were ¢ ntitled fi 
their day in Court to contest and ' in vdyjudi tion 
upon the nature and extent of then ability or upon 
= = 
the question whether any liability existed—to do, i 
fact, just what Lamaster strove upon the tr yf 
this CiuSe but which, unde the the Court, he 
Was prevented to cdo. nar or f 
i r hond. Lamaster has Hevel is day 1 Court 
under the judgment for the satisfaction of which his 


taken and so 


en 


propert .* hy iS hy 


Bur 


CONTESTED 


ir WAS URGED ON THI 


AND rHE CONFIRMA’ 


urged the same objections tT Tire 


and the jurisdiction of the ( ourt 


against him, &e., which he here urg 


having been confirmed notwithstar 


In order to lay the foundatio 


if 


plaintiff below introduced in evi 


jections of defendant. the motio1 


set aside the sale (a copy of whi 


pears in the printed record at pa 


bill of exceptions preserved, upon 


Court on said motion ft 


(ii COps 


tions marked “ E 


49). 


awppears in the 


To the 


3S «to 


page 


he IS NOW Ci mneluded on those qui sti 


to litigate the same questions mn thi 


admission 


APPEARED 


and 
bond 


THAT HI 


Ul [HE SALE, 


hiditv of the 
bro wsue execution 
sale 


| that the 


CS, ali 
ling the objections, 
nS. and is estopped 


ot". 


ror such claim. the 


nee, against the ob- 
ide by Lamaster to 
i marked — ap- 


ve 36). and also the 


the ruling of the 


which bill ot CXCCp- 


printed rec ral from 


of these items 


below. Lamaster., 


This evidence was inadmissible. for the reason. if for 
no other. that the Court in confirming the sale would 
not necessarily pass upon any of the questions pre- 


sented by the motion to set aside the sale. Ona amo- 


i 
tion to contirm a sale made under exe CutTION. the Court 
examines, as it did in this case on thi motion, not into 
j . a ’ ° j 7 ,* . j .% 
eXtrinsic tacts, Dut 7 yinto the proceedings OF the office’, 
. 7 . a’ 
] . ; ] } } } ] : 
and upon bpelng satished that the sat has been made 1n 
eontTormity to the Provisions Or iaw regulating sales d 


under execution, the Court is required to direct the 
43 ' . . . 
Clerk to make an entry on the } yurnal accordingly, 


which 1s the order of confirmation (Sec. 498, Code of 


Neb., Title “ Executions ”). This 


ci nclusive 


the pro- 


Arnold. 5 Mich.. § 
Gregory Vs. ‘Taber. 1 ( ‘al... 397. 


‘llownsend Vs, Talbot. 4 Cal.. 1}. 


Wilson ls 


Shriver's Li SSCC VS. Lynn, 2 How.. 43. 
Gautley’s Lessee vs. Ewing, 3 How., 707. 
Shelton vs. Tiffin, 6 How., 163. 

Minn. Co. vs. St. Paul Co.. 2 Wall... 609. 


19 


| 


In some of these cases, notably Cine California cases 


and the cases in 2 How.. 15. and in Z Wallace. 609. the 
sales were held void for want of jurisdiction notwith- 


standing confirmation. 


THE ONLY REMAINING ITEM OF EVIDENCE to which | 
desire to call attention under this assignment is the 
admission of th record COpY yf th leeds trom the Mar- 
shal to Ewing and from Ewing to Keeler of the lot in 
controversy. The law of Ne b} ska. sec. LS. chapter (3. 
Comp. sts.. provides “that the res rd of a deed duly 
recorded or a transcript thereof duly certified may be 
read in evidence with the like force and ettect as the 
original deed whenevs r, by the party ~ oath or other- 
wise, the original is shown to be lost or not belonging 
to the party wishing to use the same nor within his 
control.” 

he only showing made 1s a foundation for the intro- 
duction of copies of these de as 1s ¢ ntained on pages 
21 to 24 inclusive of the printed record, and we insist 
that was not sufficient and that the copies were 


improperly aditted. 


Iv. 


That the Court erred in excluding tes- 


timony on the trial below mentioned, offered 


by the plaintiffin error under the objection 


of defendant in error, to which plaintiff in 


error duly excepted. 


| ) 


+ 


d under the law of 
upon such approval, 
by the pleadings as to 
Lamaster and to what 

to cleny that it 

imony, the best which 

“i as a statement by 

of his official duty, that he did 

ly upon it as the bond of Lamaster. If he 
» it the very foundation of an estoppel 


Upo 


if is evicd nce that he y) neiv that the bond 
was defective and imperfect as_ to Lamaster when he 


approved it. 


Vv. 


| That the Court erred in refusing to reduce 
his instructions and charge to the jury to 
writing before giving the same to the jury, 
— upon the written request of the plaintiff in 
error therefor, to which refusal attorney for 


plaintiffin error excepted. 


Stat (‘ourts : . s as fi S 
te SY 7 
} : 
it ~~) ih | ta! i ~ ' aar ~ } 
, } 
District Courts n CiSCS mat Crimi LO 
" _ i] > 
reiuce their charg r ins ne jury 
writing before giving the sam Ut iry, uniess fT 
: ; j , 
a vrlving of the SiLlLe is VW Live _s { Trise’t LT) dT) 
’ 5 : 
( ourt. and So enteredi 1n the ecord | Salad Case. 
Sec. 54. * The Court must read Lil the insti 
- > > : : 
LIONS Which It intends to give thers to ti 


Soy. yh) asi NO crn eA tit | a! INSET 


: 

authorized ry\ Live PCeCLinit’ > wr my ¢ 
= _ a ‘ r 
be allowed, and any inst. )] 
ry e 4 ’ ; t “ 
tion of a charge or Jnstructiors to the jury D1 
’ 7 : i » . i. ’ | i 
Court, and not reduced t roresaid, O1 
negiect or refusal on the part or f Court to pertiorm 
in) \ duty enjoined OV ti ) 1 OS, Si 

; ' :' ) 
error in the tnal of the case and suth nt cause tor t 
reversal of the judgment « therein. Con) 

. : o ,*? | * : 
Sts of Neb.. pages 4205 and ZU4 


J his law Was passed fol 


It prevents errors anc mIsStakKes ; secures tne if 


feated party the full benefit of a r ewin an appell a6 


court. 


Ln this cause counse! for the lant thought it 


bh proper and prude ntial to make this request under 
the law. and notwithstanding the trial Judges in the 


; 


Federal Courts have been in the habit of disregarding 
these provisions of the law for the regulation of the 
prac tice In} the State Courts. and have generally held 
that the \ do not apply to and are not binding upon the 
i di ral (‘ourts : still. i due regard for the expressed 
wish of a suitor, couched in respectful language, would 
seem to have called for a recognition, at least, if not a 
compliance, but no attention whatever was civen by the 
(Court to the req ui St. ¢ xcept LO refuse the SAme. 

Wi are therefore limited to the exception taken to 
the refusal of the Court to reduce his charge to writing 
before giving the same to the jury, which exception 1s 
found on page 29 of the printed record. If there is any 
instance in which the law regulating the practice in the 
State Court ought to be enforced in the Federal Court 
itis this Nebraska law requiring the charge of the 
Court. at t ist when specially requested, to be reduced 
to writing before it is given to the jury. 

[t is dificult to find any reason for the application 
of other provisions of the State law regulating the prac- 
tice, to the Federal Court, which does not also apply to 
this law. if this question Is an open one in this Court 
we respectfully submit the above views to the Court’s 


° x 
judgment. 


** That the Court erred in refusing to give 
tothe jury the instructions requested on be- 
half of Plaintiff in error, numbered respect- 
ively, 1, 2, 3, 4, 5, 4 and 38, and each and 
every of said instructions, to which refusals 
and each of them separately the said Plaintiff 
in error excepted.” 


The instructions requested and refused are found on 
page 50 of the printed record, and are reprinted in the 
Appendix hereto. 

The Ist, 2d and 3d instructions so requested relate 
to the effect of the action of the Clerk in extending the 
judgment of Seymour ef a/. against Young, upon the 
judgment index against Lamaster, and issuing execu- 
tion thereon against him. and “as by en alread con- 
sidered in the argument upon the admission of testi- 
mony. 

The fourth instruction requested and refused, refers 
to the legal eftect of what was done by Lamaster 
towards removing his Have from the stay bond. and 
withdrawing as one of the sureties thereon. It went 


no further than to ask the Court to leave it to the jury 


to find whether the bond had ever been delivered as 


the bond of Lamaster. ‘This was clearly a question of 
fact for the jury to pass upon ub ler the testimony, and 
in refusing to submit the question to the jury, the 
Court assumed as a matter of law, that the bond had 
been duly executed and delivers d. and that none of the 
facts proven would avail as a defense to Lamaster. In 


this Court was, we submit. clearly in error. 


4 


In the conflict of authority as to the effect of the 


7 


delivery of a bond to a co-obligor or a stranger as an 
escrow upon conditions, which have not been complied 
with, and accepting the decision of this Court in Daur 
vs. United States (16 Wallace, 1). as the law on that 
question in cases of the like character, the distinction is 
taken in every case without an exception, where such a 
delivery has been held cood, between the delivery of 
r bn nd perfect and comple le onits face and under th 
law, a d one that is Lm) per tf or amecor ple lé. and, there- 
fore, such as to put th obligee or his agent on Inquiry. 
[f upon the face of the bond anything was lacking 
which would challenge the notic of the obhe« e or his 
agent or in this case the Clerk of the Court, the doctrine 
Ol estop pt | upon which the CUSe in L6 Wallace and 


kindred cases rest would not apply. 


There was testimony) in this case showing that the 


affidavit as to the sufiimiencyv of Lamaster as a surety. 


which the law provided should bi required by the Clerk 


to be made as a condition of aj proval, had been cut 


from the bond, or at least th signature of Lamaster 


had been visit Ly cut therefrom (see testimony of M. I’. 


» 2d of prin te drecord and that of J. 


This was i fact to go to the jury In connection with 


n the question as to whether or not 


COLT macts proven. oO 
' 


delivery of the bond binding on La- 


Dair vs. United States. 16 Wall... 1. 


rel, McCarty Vs. Pepper ef ai., 


The Wild Cat Branch vs. Ball ef ail.. 45 


i 
! 
| 
| 


State vs. Peck, 53 Maine. 284. 

Fletcher vs. Austin, 11 Verm., 447. 
Pawling vs. The U.8., 4 Cranch, 218. 
People vs. Bostwick ef «/., 32 N. Y., 445. 


The state of the law.as we claim it. under which the 
ith request was made, has been already discussed in the 
argument upon the refusal of the Ist. 2d and 3d_ re- 


quests, and need not therefore be further noticed. 


VIilI. 


* That the Court erred in giving to the jury 
the instructions requested by the defendant 
in error, numbered respectively 1, 2, 3 and 
4,and each and every of them, tothe giving 
of each of which instructions separately the 
said plaintiff in error excepted.” 


These instructions will be foun | Oh pages » and 5 ye 
of the printed record, and in the Appendix hereto. 

The Ist, 2d and 3d of these instructions raise the same 
questions as to the validity of thi stay bond against 
Lamaster, and the binding effect of the State law upon 
the Cireuit Court of the United States, as those pre- 
sented by the requests on behalf of thi defendant below. 
and refused. 

The first of these instructions, however, took from 
the jury the question of fact, which was to be deduced 
from all of the testimony as to the intention of La- 
master in cutting his name from the bond, and whether 


or not there had been any valid delivery of the bond 


26 ~ 


sto him, and all other questions of fact connected 
therewith. The Court solved these questions against 
the plaintiff in error, and did = upon the utterly erro- 
neous assumption as to the proven facts- namely, that 

the bond was perfect on its face.” This was at least 


a contested fact in the case, and the Jury having the 


tei 

bond itself in evidence before them, had the nght to | 
: , : . 

pass on that question. But the Court usurped that 


right, and left nothing for the jury. 

The third instruction goes the full length of saying 
that the laws passed by the State Legislature regulat- 
ing not only the practice and modes of procedure 1D 


civil causes, but the remedies after judgment to enforce 


the collection of thi SHC, became operative C2 proprio 


ygore. in the Cireuit Court of the United States for 


the District. independent of any rule of the Court 


LlOpDtInE the Sine. This is in direct conflict with the 


this Court in 
Wayman vs. Southard, 10 Wheaton, 1. 
Bank of U.S. vs. Halstead, 10 /6., 51. 
(mis vs. Smith, 16 Pet., 303. 


Viti. 


That the Court erred in instructing the 


Jury to find for the defendant in error, to 


which instruction the said plaintiff in error 


by his attorney excepted. 


by this instruction all the contested questions of 


fact as to the condition of the bond when presented to 


the Clerk—the delivery of the same by Lamasters, the 
collusion between Ewing and Lamasters by which a 
case should be made for COLNnIZANCe In the Federal! 
Court, the interest of Keeler in the lot in controversy, 
whether he was the real party in interest in this suit, 
atts &e., &e., were taken from the jury and solved by the 


Court in favor of the defendant in error. This was a 


ee 


clear usurpation of the province of the jury. 


IX. 


That the Court erred in instructing the 


jury to return special findings upon the 


propositions submitted to them by the Court. 


These propositions will be found on page 31 of the 


printed record. The submission LO the jury ot the 


question of the jurisdiction of the Court, as was done 


by the first of the special findin a is immMmohne the ecurl- 


. . . ° ; _ 3 | 
osities of the law. since the ( ‘ found as to all the 


/ 


questions Of fact, and submitted to the jury the ques 


; 


tions of faw. Is it surprising under these circum- 


stances that the jury should have remained for 48 


hours from January 30th to February Ist (as the record 


shows), deliberating over their verdict when the court 


had peremptorily ordered them to return a verdict for 


the plaintiff 2? The Court declined again to submit to 
the jury for special findings the questions of fact 


which had been submitted on th: previous tral, and 


upon which the jury had the loubted nght to pass. 


OR 


The jury on the third trial was not trusted upon any 


material question of fact, but upon the legal question 


4 


of the jurisdiction of the Court, the opinion of the 


jury was indispensable. 
Other questions are discussed in the Argument of 
associate counsel to which I refer. 
, GEO. W. Doane. 


attorney for Plaintiff in Error. 


APPEHN DIA, 


being reprint from the Record (pp. 30-32%) 
of the INSTRUCTIONS refused and given, 
and of the COURT’S CHARGE or direction 
to the jury. 


‘‘ AND THEREUPON the said defendant, by his attorney, 
requested the Court, in writing, to instruct the jury as 


follows ( Printed Record. p. st) ) 


“I. The alleged judgment entered or extended by the 
clerk upon the docket against the defendant was null 
and void, and did not authorize the issue of an execu- 
tion against the property of the defendant.” 

W hich instruction the Court refused to give ; to which 
refusal the said defendant, by his attorney, then and 
there duly excepted. 

“II. The execution upon which the property in ques- 
tion was sold by the Marshal was invalid as to the de- 
fendant, and did not authorize the levy upon and sale 
of the said property. | 

V\ hich instruction the said Court refused to give ; to 
which refusal the said defendant. by his attorney, then 
and there duly excepted. 

ie Lil. Upon the evidence in the action the plaintiff 
is not entitled to recover.” 

Which instruction the said Court refused to give; to 
which refusal the said defendant, by his attorney, then 
and there duly excepted. 

“LV. If the jury find that the defendant did not au- 
thorize the delivery of the stay bond in question, with 
his name thereto subscribed or affixed, and that, when 
the same was presented to the Clerk of this Court for 
acceptance and approval, the same was not perfect and 
complete, but, on the contrary, that the defendant's 
name originally subseribed to his aftidavit respecting 
his property, or his sufficiency as a surety, had been 
visibly cut therefrom, and that the appearance of the 
bond so changed or mutilated was sufficient to put the 


30 


clerk upon inquiry, and to notify him that the defend 
ant had withdrawn from the bond, they are at 
1 bond had not heen 


liberty to find th: 
delivered i he | the defendant. 
i & i ec 


re fusa! t Mian , 1) nis ittorney, 


7 7 
there dul 


Ac TION 


and requiring 


as so. and 
question trom I 
. Court. 


, 
(Jesit reli 


IurY fn 
which instruction the said det 


1) and there except 


(Court. 
to wit Ree 
l. The bond which h Ls ber nm imtro lneed iD eV) lf ne 


na recorded mn | book kk « pt hy the clerk for the pr , 
ose, being perfect on its face and ipparently executed 


by all whose DAMES bppeal i} ci). and imotey them 
by the defendant Lamaster. having pnp blanks for the 


insertion the rei of an ian —s Gr ¢ h r parties or othe 
defects 01 cle ficienc! S. TRUS b 7 nto be the bond ( f 
’ 
; 


eit parties signing the same, and mong them of th 


, 


. 


defendant Lamaster, and bindin him according to its 
rerms 
Lf he 
bond and 
tion appended ther 
Dhikliis 


STAT 


‘ t)- 


Lamaster and his brother of what passed between 
them and Erwin after the defendant had executed the 
bond and treat the instruments in all respects 
+) as one entered into by defendant Lamaster's vol- 
untarily, intelligently and binding upon him and 
his prope rty, unless notice of the tacts were communi- 
eated to the clerk or plaintiffs in the judgment. 

Which instruction was given by the Court; to which 
the said defendant, by his attorney, then and there duly 
except cd. 

a. filing of the defendants bond with the 
Clerk of this Court and its approval by him, and also 
his ch] proval of the sureties thereto, including the de- 
fendant, the record of the same, the entry of memo- 
randa thereof in the judgment index, called in the 
statute “extending the judgment,” justified the issue by 
the Clerk of this Court of an execution upon the judg- 
ment of Seymour and Wardell against Young and 
others. directed tO he marshal. commanding him to 
make he balance due upon the judgment out of the 
property of the principals and sureties, including that 
of the cle c 1} int Lamasters, and the sale by the Mar- 
shal of the defendant's property under and by virtue of 


the execution was authorized bv law. 


Which instruction was viven DV the Court: 


; 


bile “i CTIONn bn tween 
) the State Court does not 
» this suit or prevent in anywise the plaintiff from 
prosecuting the same. 
50 Which instruction was given by the Court; to 
which the said defendant, by his attorney, then 
and there duly excepted. 


Nov. ll, 7 .- mi, 


Supreme Court of the United States. 


MILTON F. LAMASTER. 
Plaintiff in Error. 


JOHN W. 


aw 


BRIEF FOR DEFENDANT IN ERROR. 


ae 


J. M. WOOLWORTH, 


4 
ATTORNEY FOR DEFENDANT IN ERROR. 


he ae 


JOHN W. 


BRIEF FOR DEFENDANT IN ERROR 
This was an action 
the defendant 11 


lll @CIrro! 


‘tment, brought by 
ea Te i 
United States, for the 


‘ircuit Court of the 
| istrict of Nebraska. he 
title was in the laintiff in error, when, 
defendant 1 TT Is, it became 

| upon which 


| the grantor of the dete 
rOT vecaliite 


, * 
‘re Soild, 


The controversy 
arises upon validity of this judgment 
[he facts ar 


bill 


“) 


7 exceptions, peg inning at page 


20 
TEC rd. 
1575, 
| . 


shows that on the 12th of November 


of the United States Cuircuit 
District of Charle 


. .2 


Court for the 


Nebraska, Seymour 


and 


got 
~~ 


CCO] 


YT 
s 


Lear . daw — heat 
Attached thereto are afhdavits of tiustihcation 


f 17 a anh : on ¢ 1, } » rs% . ‘ 
Of ali the parties signing the bond, except Lam- 


c ] ‘ : ALT . ] : 
Defendants. Lamaster. M. F.. et al. surety: 
D124: “eae —— . — ss F arance Dock 
rlaintiff s,. Sevmour and Wardell: appearance locket 
4 
. NX } t : } | ? 
~ . Fr, . .% . » — -— « 
L, NO. 1305; date Ol udgment, Nov. 12th [1S75; 
amount of judgment, $6,5: 


~~ 


The plaintiff further introduced in evidence .an 
ich, with the proceedings thereon, will 
be found at pages 33—36. ‘The excution, running 
to the marshal, commands him, that of the goods 
and chattels, and for want thereof, then of the lands 
and tenements of William P. Young, debtor, and 
John I. Irwin, Jane Y. Irwin, W. T. Dovovan, 
Milton F. Lamaster, and Nathan F. Moffitt, sureties, 
he cause to be made $4,744.31, balance upon the 
judgment hereinbefore recited. Attached to the 
execution were the appraisment of lLamaster’s 
interest in the premises in question, the marshal’s 
notice of the sale of the premises under the 


‘ 


execution, and his return showing the sale thereof 


AS 


he execution w 


r 


~ 


sitanan 
Cc it ida 


d 


was approved February 23d, 1875. ill be found 
in the Compiled Statutes t Nebrask:; age 590; 
and so far as its provisions are necessary to be set 
forth for our present purpose, they are as follows: 
‘Section 32. n all judgments for the recovery 
of money only, : there may be 
execution, if the defendant therein shall, within 
twenty days fr the rendition of judgment, 


procure two or re sufhcient freehold sureties to 


. a ; ee 1 aia 
enter into a | , acknowledging themselves 


security for the defendant for the payment of the 


judgment, interest and costs, from the time of 
rendering judgment 

Third. the sum foi judgment was 
rendered, exclusive rt ISLS, exceeds one hundred 


liars. nine months. 


‘Sec. 4. Officers approving stay bonds shall re- 


a 


_—~ 


quire the affidavits of the signers of such _ bonds, 


~ 


that they own real estate not exempt from execution, 
aside from incumbrance, to the value of twice 
amount of the judgment 
‘Sec. 6. The sureties for.the stay of execution 
may be taken and approved by the clerk, and the 
bond shall be recorded in a book kept for that 


purpose, and have the force and effect of a judgment 


inst the property 
enter and index 


docket. as in the 


CXeCCULIOI 
the 


the execution. Ww 


. 


execution 


’ } 
Ci@CTK 


provert 
i a 


POINT. 


a c és b< — alt an : 
rovisions oft tne statute were alii ¢ omplied 


DD 
with, except in one particular, which will be 
noticed hearafter, that is to say: First, within twenty 
days from the rendition of the judgment, on the 
25th of November, 1875, a stay bond was filed, 
and the 2nd of December, 1875, approved 


82); Second, this 
; } ; 
bond was ened by five sureties, four of 

whom showed bv their respective - affidavit h: 
nom showed by thet espective aindavits tnat 
they were sufhcient freeholders, whose real estate 
was not exempt from execution, and of the value 
of twice the amount of the judgment; Third, this 

} — ” ——- rd . « } is Is ~_ + . 
pond was recorded ll a DOOK Kept Tor that purpose, 
that 1s to say, Stay Bond Record A of the court, 
4 ‘ ; . . 

Fourth, the clerk entered and indexed the 

: | 7 : . 
the proper judgment docket as in the case 
judgments (p. 20); Fifth, after the expir- 

the nine months, that 1s to say on the r4th 
ISSI, the clerk issued A joint execution 
against the property of the judgment debtor, Young, 

. , . * ' 7 . + f . 
the parties obliged Dy tne bond, describing 
as debtor and sureties, 


T) \ 
t . : 


JID 
The question presented at this point of the case 
is, whether these proceedings subjected the premises 
which were the property of Lamaster, to the lien 
of the judgment and to sale under an execution 
issued thereon. The question was raised on the 
trial and saved as follows: 


The defendant requested the court to direct the 


jury that, “The act of the legislature of Nebraska 


respecting the stay of executions and orders of 


’ 


sale, approved February 23d, 1875, was not 
operative to authorize the execution against La- 
master’s property.” (p. 30.) This was refused. 


, , ° 
charged the jury 


with the clerk 


Dll 
and also his 


judgment index, called 

the statute ‘ex ling the judgment,’ justified 
of this court of an 

the judgment of Seymour and 

Young and others, directed to the 


1 to make the balance due 


of the property of the 


including that 

defendant Lamaster, and the sale by 

of the defendant’s property under and 

the execution was au ized by law.” 
And again, on the same page: “I charge you 
this bond was taken by the clerk, as 
has been shown in the evidence, and when the pro- 
ceedings were taken thereon leading to the sale by 
question, the 


this aq Ye the 25th of 


February, 1875, and entitled “An act to provide 


for stay of executions and orders of sale,’ was 
force in this court, and w: a law therein, 
same as in the istrict ourts of the State.” 
Section oO! he Revised Statutes 


United States. taken from the Act of Tune rst. 


~~ 


AARNE eC Re 


is as tollows: 


: rys : } 
. | } + 7 v* . “sc 7 7. 
rl€ JI actice . PLC 


proceeding in civil 


. ns 


AN = A AE Ae RE No 


admiralty causes, in the Cuireuit and 
Courts, shall conform, 

the practice, pleadings, and forms and modes of 
ceeding 


~s 


existing at the time 1 ike causes 
the courts of record of the State within which 
such Circuit or District Courts are held, a 
to the contrary notwithsta 

This section adopted as part of the jurispru- 
dence of the Federal Court in Nebraska the statute 
of that State by virtue of which the proceedings 


— ae 
here complained of wer 


I. The words in the section 
Statutes above set forth, ‘“ modes proceeding, 
not new in the process acts 

of the passage 


are found in all that class of Acts. r instance. 


. ~ + . *. 
i p " »* 1 j . . " ; ° 
section 2 of Act oO. 1 the first 


of the series. provided 


SeCCoTid 


rorms 


A 


the same 
Spectively, 1n 


to reguiate pr 


construction, 
q 


opinion between 


| 


motion 


marshal’s return 
ment recovered therein. and also a bond 
7 


the execution. [he report does not state the facts 


very distinctly, but it appears tl] | marshal 


\ 
pursued the direction ot en recent statute of 


Kentucky, which provided for appraisment of 


, 1 


the property, and its sale at not less than three- 


fourths of its appraised value, and granting to the 


detendant time for the payment of the judgment. 


‘ . ~ . * ‘4 . ** , 
Chief Justice Marshall delivered an elaborate 


~ 


opinion, 1n which, after dealing with some matters 


, . — : : . . 9 
not invoived in the present inquiry, he considered 
. rs ~ 
: , 2 - . ] e 1, ’ —_ . ss , . } . y 
with great care, whether the words “‘and modes of 
- ce ss ? : ear +} " "7 7 r lean 7 +1, * nm. Tf } ‘ ] 
Proce , covered tie proceeainygs oO Lie Mmarsnai 
upoTl an execution. 
\t page 27 he uses this language: 
. ss * = |; . . » 44 £4549 QO ae . 


au 


‘To ‘the forms of writs and executions,’ the 
law adds the words ‘and modes of process.’ 
These words must have been intended to compre- 
hend something more than ‘the forms of writs and 
executions.’ We have not a right to consider them 
as mere taulology. They have a meaning, and 
ought to be allowed an operation more extensive 
than the preceding words. The term is applicable 
to writs and executions, but it is also applicable to 
every step taken in a cause. It indicates the 


’ 
! 
‘ 


usiness, from its com- 


mencement to its termination: and ‘modes of process’ 


progressive course of the 


may be considered as equivalent to modes o1 
manner of proceeding. If by the word process, 
Congress had intended nothing more than a gen- 


eral phrase, which might comprehend every other 


1 
language would 
that o 
‘nrocesses.’ not 
4 
‘processes’ 
word was 


as denoting pro- 


ne section, 


A » Gre. a 


- 


3 


judgement, the words 
7 ~ - 
ist apply to proceed- 


judgment. But the 


the Act ot 
words ‘* ‘modes of 
. ; : ae : 
proceeaiig , empdrace the wnole progress ol 
transaction in it. from its com- 


menceme its termination. which has been 


ready shown not to take place until the judgment 


shall be satisfied. It may then, and ought to be 


understood as prescribi1 the conduct of the officer 


1g 


in the execution of process, that being a part of 


the ‘proceedings’ in a snit.” In the United States 


vs. Halstead. to Whea. <1. the same points were 


’ 


‘ ) ’ P 
In 1828 another Act was passed, the language 


of which was as follows: ‘“ The forms of mesne 
. " ‘ rf } bes! , ] t} — . on A , / ' 
process, except the styie, and tne forms and modes 


of proceeding in suits, in courts of the United 
States, held in those States admitted into the Union 
since the twenty-ninth day of September, in the 
year seventeen hundred ‘and eighty-nine, in those 
of common law, shall be the same in each of the 
States, respectively, as are now used 1n the highest 


court, of original and general jurisdiction of the 


same.” {| 4 Stat. 275 } 


In Aeers vs. Houghton, 9 Peters 329, 361, and 
Ross vs. Duvall 12 Peters 45, it 1s said, that this 


Act Was passed shortly after the decision 1n the 


case of Jluwyman us. Southard. supra. and was intended 


| 
~ 


AS a legislative Sanction tor the opinion 1n those Cases, 


. a ane oe ee 
that the words “modes of proceeding” iwneluded all of 


the proceedings of the marshal upon an execution 


Satistaction 


his 


a ee 


7 


same words are used in section 914, and 


must be taken with the 


IT. is interesting to. observe the application 
to the circumstances of different cases. 

the Case first above cited, of Wayman US. 
Southard, the proceedings of the sheriff in the execu- 


tion of the wrt rere all > within those 


words. 
In Williams vs. Benedict, 5 

ment was recovered 

the admiunis- 
trator of an insolvent intestate. The laws of that 
State directed, that where the insolvency of a dece- 
dent’s estate is reported to the Probate Court, that 
court shall order a sale and distribute the proceeds 
among the creditors pro rata; and in the meantime 


no executions should issue upon a judgment ren- 


. 


dered against such insolvent estate. The suit was 
a bill for an injunction to restrain the execution of 
the judgment, on 1 cround of this statute; and 
this court 

see vs. Horn, 17 Howard 157, 


state statute providing that all 


an insolvent who made a voluntary 


assignment, sl] vest in the creditors from and 


a $i ; ] : ] ‘ +t 1] ' ¢ 
after the session and acceptan: e. etrectualliy stood in 


the way of an execution and proceedings thereon, 


upon a judgment of the Federal Court. 


> 


the 
and othces of the company, 


| 


facias which had been 


; 


7 c a A a 7 ~ on 5 
eCnTnroOTce the collection of 


levy had been suspended 


lavit of illegality filed by the company. 


The State statute provided: ‘‘When an execution 


has been levied on property, and an afhdavit of 


legality dd to stay proceedings thereon, the 


illegal: 

: seas ' } : — 2 > 7 , 
property so levied on shall be subject to leyy and 
sale under other execution, and the officer making 
the first levy shall claim, receive, hold and retain 


aa 


such amount of the proceeds of the sale as the 


court shall deem sufficient to pay the execution 


: | 


first levied, including interest up to the term of 


the court at which said illegality shall be 


mined; and any bond given by the defendant, on 


filing such affidavit, shall be released and discha 


Pe 
so far as relates to the 


Mr. Justice Bradley delivered an_ elaborate 


opinion, in which he said: > forms and modes of 


% 
case, and 
to other 1uaYg! 


‘ 
: 


S recovered 


. 77 7°79 
me fag & 


recy vered 

officer did 

Statute requires 
In Moncur 


held Vi Id. becau se 


~ 


‘ x . , 
the sa] s the State statute required. 


. aa 4 
In 
7 
TAF 


justice Story. : iborate opinion, hel 


State statute 


° > 


liberties was in force 
irts as to judgment 


is insisted that section 914 of the 
Revised tutes does not authomze a summary 


judgment against the surety on a Stay bond, 


given by a judgment debtor in order to secure 
time for payment. There is a class of cases closely 
ania’ | ) PS gp 
analogous such remedies are 


‘ 
: 


Sustained 


Hiriart vs. Ballon, gq Peters 156. was a writ of 
. . = * + ‘ ‘ ® 
error to the District . ourt of the L’nited States 


for the Eastern District of Louisiana. The Act of 


Congress of May 26, 1824, St. 62) provided that 


the mode of proceeding in civil in the courts 


of the United States.”’ in be con- 
formable to the laws directin practice 
i < ‘ < L1T€ ; i ete icc 


in the district courts of proviso 


1, ' of making 


that the judge should have the power 


rules regulating the sam \ rule was accordingly 


~~ 


made providing that in all cases of afhrmance of 


judgment on writs of error trom judgments pro- 


nounced in this court. a be taken on the 


principal and his reties in the appeal bond, 
returnable ten days af mandate of 
the suprenie court, to show cause why execution 
should not issue against them; and no cause be! 
shown, the judgment shall be entered against t 
and the principal, and execution issued accordingly. 
Ballon recovered a judgment in the United States 


District Court for Louisiana against one Gassies. 
Pom) 


Gassies appealed to this court and gave an appeal! 


bond, upon which Hiriart was surety. The judgment 
was afhrmed here, when,in pursuance of the rule above 


set forth. a motion was made in the circuit court that 


he show cause why judgment should not be entered 


1s 


against him for the amount of the judgment, 
damages, interest and costs, and execution issue 
accordingly; and judgment was entered against him 
upon the bond. Mr. Justice Story delivered the 


opinion of the court, and said, at page 166: 


I 
the party was entitled to a trial by jury, and that 


‘ ‘The principal point relied on seems to be that 


no such summary judgment is authorized by law. 


« . 


Whether this objection is well founded depends 


upon the act of Congress of the 26th of May, 


1824, for the regulation of the practice of the 


district court of Lousiana. That act declares 
that ‘the mode of proceeding in civil causes in the 
courts of the United States, in Louisiana, shall be 
conformable to the laws directing the mode of 
practice in the district courts of the States; with a 
power in the judge, to make rules to adapt such 
laws of procedure to the organization of the courts 

States. The laws of Louisiana 
allow appeals from the district courts of the State, 
to the supreme court, upon giving an appeal bond, 
with security ; and authorize a summary judgment 
upon such appeal bond, upon mere motion in the 
court from whence the appeal was taken,in execu- 
tion of the judgment of the appellate court. The 


rule of the district court of Louisiana. therefore. 


19 


follows the analogy of the laws of Louisiana, being 
modified only so far as is proper to suit the or- 
ganization of the courts of the United States, and 
to conform to the laws thereof. The summary 


judgment, therefore, was strictly authorized; and 


the party appellant had no right to a 
h 


jury. In becoming a security he submitted him- 
self to be governed by the fixed rules which 
regulate the practice of the court. The judgment 
is afhrmed, with damages, at + rate of six per 
cent, and costs.” 

Smith vs. Gaines, 93 U. S. 341, also came from 
the circuit court in Louisiana. Mr. Justice Miller, 
delivering the opinion of the court, and stating the 
facts that Mrs. Gaines had recovered a judgment 
against the city of New Orleans, against which the 


city appealed and gave ersedeas bond, with 


Smith as surety, and the judgment was affirmed. 
In pursuance of the practice under the laws of 
the State,a rule was taken upon the sureties on 
the bond upon which judgment was entered against 
them. Without a discussion of the objection, the 
learned judge holds the judgment correct; and it 
was afhrmed. 

Amis vs. Smith, 16 Peters 303, was the case of a 


judgment recovered by Smith against Amis, upon 


20) 


which an execution was issued; whereupon Amis, 
with Butterworth as security, gave a forthcoming 
bond, which, according to the laws of Mississippi, 
being duly forfeited, operated summarily as a judg- 
ment against the obligors in the bond on which 
execution could issue forthwith. Amis and Butter- 
worth then moved the court to quash the bond, 
first, because it increased the costs not warranted 
by law, etc.; and, second, that there was no authority 
for taking the same, and it created a judgment 
against the obligors, precluding them from a defense, 
and a trial by jury. The motion was over-ruled, 
and Amis prosecuted Ins writ of error. Mr. Justice 


McKinley delivered the opinion of the court. At page 


312 he recites the third section of the process act of 


1828, and thereupon says: “We think this section 
of the act of 1828, adopted the forthcoming bond 
in Mississippi, as part of the final process of that 
state at the passage > act. And we _ under- 
stand by , ‘ase ‘final process,’ all the writs of 
execution then in use in the state courts of 
Mississippi, which were properly applicable to the 
courts of the United States; and we understand by 

the proceedings thereupon ” to mean, the 
exercise of all the duties of the munisterial officers 


of the states, prescribed by the laws of the state, 


for the purpose of obtaining the fruits of judg- 
ments. And among these duties is to be found 
one, prescribed to the sheriff, directing him to restore 
personal property levied on by him, to the defend- 
ant, upon his executing a forthcoming bond 
according to law, and the further duty to return 
it to the court, forfeited, if the defendant fail 
to deliver the property on » day of sale, 
according to the condition of the bond. These are 
certainly proceedings upon an execution; and there- 
fore, the forthcoming bond must be regarded as 
part of the final process. It aids materially in 
securing the payment of the money to satisfy the 


judgment; and it 1s part of the process by which 


the plaintiff is enabled to obtain the payment of 


the money secured to him by the judgment. 


“But is this forthcoming bond a judgment as 
well as process? The statute declares that it shall 
have the force and effect of a judgment, simply, 
that an execution may issue upon it against the 
surety as well as the principal, and for all the 
costs incurred after the judgment. The same 
effect would have been produced if the _ stat- 
ute had directed execution to issue upon the 
forthcoming bond, without giving it the _ force 


and effect of a judgment. The proceeding 


which produced this bond was purely ministerial; 
the judicial mind was in no way employed in its 
production. It does not, then, possess the attributes 
of a judgment, and ought, therefore, to be treated 
in this court as final process, or at least, as part 
of the final process. With all due respect for the 
judicial decisions of State courts, we can not concede 
to those of Mississippi all that is claimed for them 
in this case.” 

Beall vs. New Mexico, 16 Wallace 535, was a writ 
of error to the supreme court of the territory of 
New Mexico. The statute of the territory provided 
that in case of appeal in civil suits, if the judg- 
ment by the appellate court be against the 

it shall be rendered against him and his 
sureties on the appeal bond. Judgment was 


recovered by the Territory against Beall, who 


appealed to the Supreme Court and gave an appeal 


bond conditioned that the appellant should perform 
the judgment of the court, and pay the damages 
and costs that might be adjudged against them in 
their said appeal. The Supreme Court of the terri- 
tory afhrmed the judgment, and rendered jndgment 
against the appellants and sureties upon the appeal 
bond. One of the errors assigned here was, that 


judgment was entered by the Supreme Court against 


the sureties on the appeal bond as well as against 
the appellants below. Mr. Justice Bradley delivered 
the unanimous opinion of this court. He said: 


7.4 & “ ~ : 
[he first error assigned is, that judgment was 


~ 


entered by the Supreme Court against the sureties 


’ 


of the appeal bond, as well as against the appel- 
lants below. This point depends on the question 
whether the statute of the Territory authorizing 
such a judgment is a valid one or not. As the 
legislative power of the Territory, by the organic 
act, extends to all mghtful subjects of legislation 
consistent with the Constitution of the United 
States, it would seem to extend to such a case as 
this. A party who enters his name as surety on 
an appeal bond does it with a full knowledge of 
the responsibilities incurred. In view of the law 
relating to the subject, it 1s equivalent to a con- 
sent that judgment shall be entered up against 
him if the appellant fail to sustain his 
appeal. If judgment may thus be entered 
on a recognizance, and against stipulators in 
admiralty, we see no reason in the nature of 
things, or in the provisions of the Constitution, 
why this effect should not be given to appeal bonds 
in other actions, if the legislature deems it ex- 


pedient. No fundamental constitutional principle 


JA 


is involved; no fact is to be ascertained for the 
purpose of rendering the sureties liable, which is 
not apparent in the record itself; no object (except 
mere delay) can be subserved by compelling the 
appellees to bring a separate action on the appeal 
bond.”’ 
Moore vs. Huntington, 17 Wallace 417, also came 
trom New Mexico. <A decree was rendered 
by the district court in favor of Huntington, 
against Moore. He appealed to the Supreme Court 
Territory, giving the usual bond with 
sureties, and that court affirmed the judgment, and 
entered judgment against the appellant and his 
sureties on the bond. Mr. Justice Miller, delivering 
the opinion of this court, says upon this subject, 
at page 422: ‘“* The decree was rendered in the 
Supreme Court joimtly against the defendants and 
their sureties in the appeal bond, and it 1s 
alleged for error that no such judgment could be 
rendered against the latter. But there 1s no error 
in this. It is a very common and useful thing to 
provide by statute that sureties in appeal and writ 


+ 


of error bonds shall be liable to such judgment 1n 


the appellate court as may be rendered against their 


This is founded on the proposition that 


by the act of signing the bond, 


become voluntary parties to the suit and subject 
themselves thereby to the decree of the court.” 

rs . } . - 

[hese cases are cited only for the purpose of 
showing that it is perfectly competent for a court 
to enter judgment against persons who make them- 
selves parties to a litigation by signing bonds as 
sureties for one who seeks some advantage thereby, 


’ 


when the statute of the local jurisdiction authorizes 


i 


such summary proceeding. They who lend them- 
selves to a defendant in this way can not claim 
the constitutional right of trial by jury, or the 
advantage of any other 

We have now seen that the section 914, adopted 
into the jurisprudence of the federal courts in 
Nebraska the stay law of that State, and that the 
summary proceedings authorized by the statute are 
not open to objection. It follows, that the pro- 
ceedings upon the judgment of Seymour against 
Young, to which Lamasters made himself a _ party 


by signing the judgment debtor’s stay * bond, 


justified the sale of the premises in question. 


_- 


[V. But plaintiff in error insists that the 
law applicable to this case is not section 914, but 


is section 916, of the Revised Statutes. That 


section is as follows: 


26 


“The party recovering a judgment in any 
common law cause, in any Circuit or District 
Court, shall be entitled to similar remedies upon 
the same, by execution or otherwise, to reach the 
property of the judgment debtor, as are now pro- 
vided in all causes by the laws of the state in 
which such court is held, or by any such laws 


hereinafter enacted which may be adopted by general 


rules of such Circuit or District Court: and such 


court may from time to time by general rules adopt 
such state laws as may hereafter be enforced in 
such state in relation to remedies upon judgments 
as aforesaid, by execution or otherwise.”’ 

The contention is understood to be as follows: 
(1.) The general words of section 914, “ practice, 
pleadings, forms and modes of proceedings,” are to 
be applied to what is not within the particular 
words of section 916, “the party recovering a jndg- 
ment shall be entitled to similar remedies on the 


° . *% A. ° 
same by execution or otherwise. That is to say. 


~ - 


all of the modes of proceeding in a suit are governed 
by the former section, until judgment has been 
recovered; and thereafter the proceedings are gov- 


erned by the latter section. 


( 2.) It follows that the stay law of the state 
was not incorporated into the jurisprudence of the 
Federal Court, because the section 916 was enacted 
in 1873 and the stay law was enacted in 1875; and 
no general rule of the Circuit Court had adopted 
the state statute when the proceedings here in 


question were had. 


The premise of this contention is unsound, as 
appears from several c iderations. 

1. The first of these considerations arises upon 
he language of section g16, particularly as com- 
pared with the terms of section 914. We have 
already seen that the terms of section g14, as 


construed by this court in /ayman vs. Southard, supra, 


and other cases, are broad enough to include 


process of execution and all the proceedings of 


the officer thereunder. The terms of the section 
are: ‘Practice, pleadings, forms and modes of pro- 
ceeding.” ‘These words, “modes of proceeding,” stand- 
ing alone, include h: was done under this 
execution. Now let us proceed to consider the 
language of section 916. In order to support the 
contention of the plaintiff in error, its terms must 
be such as qualify those of the former section. 


Several words deserve notice. 


Observe, in the first place, the 

the remedies which are provided 

section. It is expressly stated: it 1s 
property of the judgment 

words, “to reach the prop- 

stand out 

rominently in the section, and alone give 
it character and precision. They do not 
secure any other benefit or advantage to 
either of the parties. They do not bring 
within the force of the section a proceeding 
of any sort which secures to either party 
a remedy by which any other advantage or 
protection is. secured, such, for instance, as 


redemption by the debtor atter the sale of 


his property. Consequently, when a bond is 


given by him, with sureties, to stay an 
execution against his property, by the terms 
of which they become bound in the same 
way and to the same extent as he 1s bound, 
execution against their property is not with- 
in the terms or purpose of the provision. 
The execution against the sureties is_ not 
issued to reach his property. 

The parties in whose behalf the sec- 


aTe also to be noted. They are 


the plaintiffs in judgments, and not defend- 
ants. The language is, “the party recovering 


s'* 


a judgment shall be entitled to si 
remedies upon the same, by execution 
otherwise.” The debtor is not the party in 
whose behalf the new remedies are provided. 
His interests are not within the words of 
the statute. Accordingly, the State statute 
giving him time for the payment of the 
judgment rendered against him, withdrawing 
his property temporarily from the process of 
the court, substituting for an execution 
issuing at once a security for the debt, is 
not within the terms or spirit of the section. 

(3.) The nature of the new remedies 
supports the same view. The language is, 
“by execution or otherwise.” It is not 
possible to say, that proceedings which arrest 
the officer in issuing the writ and in obeying 
its commands, is a remedy by execution. 
When a judgment is rendered for a sum 
of money, until execution is sued out the 
plaintiff can not be said 


+ ,% 


remedy by execution 


to it. but ‘he has not avaiied himself of his 


right in that behalf. What the state statute 


“3() 


says is, that he shall not have it. Nor 
do the words, ‘“‘or otherwise”’ reach farther; 
they apply to remedies of the same character 
iS al execution, the object of which is to 
the property of the debtor and apply 

it to the satisfaction of » judgment; of 
which character are creditors’ bills, proceed- 
ings supplementary to execution, garnish- 
ment of parties owing or holding the property 
of the judgnient debtor, and other proceed- 
ings of like character, which within the 
last twenty-fhve years 
in favor of plaintifts. 
section are abundantly satisfied 
remedies, and ought 

trench upon and 

the words 
section 914. 
The construction of the statutes, contended 


the defendant in error, is supported not only 


DV a consideration of the precise terms of section 


916, but by a consideration also of the prior legis- 


lation. The process Acts of 1789 and 1792 contain 


i re — - ane 1 oe . - . 
no provision reiating partictliariy to executions, oO! 
any other mode of final process. All such writs 


. 


and proceedings were covered by the general words, 


. > | 


‘mode of process,” and ‘mode of proceeding. 
There was no need of making provision for them. 
The same is true of the special statute of 1824, 
relating to the procedure in the courts of Louisiana. 
That act contained no terms but the general one, 
‘mode of proceeding.” It said nothing specially 
of executions, and yet it incorporated into the federal 
jurisprudence the state statutes relating to execu- 
tions and. proceedings thereon Next comes the 
Act af 1828, passed, as we have already seen, for 
the purpose of giving legislative sanction to judicial 
construction. It contained the same general terms 
as the former acts. ts third section, however, 
provided specially for executions. Its language is, 
‘writs of execution and other final process, issued 


on judgments and decrees rendered in any of the 


courts of the United States, aAlit proceedings 
thereupon, shall be the same, except their style, 
each state respectively, as are now used 

courts of such state: Provided, however, 

shall be in the power of the courts, if they see fit 
in their discretion, by rules 

final process in said courts to conform the same to 
any change which may be adopted by the Legisla-. 
tures of the respective states, for the state courts.” 


This statute was never in terms repealed. 


We come now to an interesting fact. In 1872 
an act was passed “to further the administration of 
justice.” {| stat. 196.) Its fifth section is as 
follows: “The practice, pleadings, forms and modes 

than equity and admiralty 
and District Courts of the 
conform as near as may be to 


: 
and modes of proceed- 


in all causes in the courts 


such Circuit or 
of court to the 


statute contained 


proceeding,’ were sufhcient 

his provision superseded 
repealed the provision above cited of the 
1828. Not only were its terms ample to 
for what was covered by the third section 
former statute, but it directly conflicted 
The proviso of the said third section 
he courts the power at their discretion, 
ilter final process, so as to conform the 
same to changes which had been adopted by the 
state legislatures for the state courts. This power 


was taken from the courts by the act of 1872, and 


it was made compulsory upon them to follow the 
State practice. We say, therefore, that it repealed 
the former act. 
ry : : , ' 
[hus we see, that in the latter vear, executions 
and proceedings thereon followed the course of the 
State courts. Let this be illustrated. In the 
state of New York there was a statute on this 
subject, enacted before 1828, and therefore incorpor- 
ated into the federal jurisprudence in that State. 
After that year, and before 1872, another statute 
was enacted in that State, providing for executions 
ond neareeil Domne, Te Dacmueee: See Bice 
and proceedings thereon. it, however, Dy its own 
torce had no influence upon the practice in the 
federal courts; but after 1828 rules were adopted 
ee — | ) 
giving it effect therein. In 1872 all these rules 


were superseded: vy had no operation in the 


federal courts in New York, but the provisions of 


_ 


the statutes of the State, enacted in that year upon 
this subject, were put in force, and regulated final 


process, just as if ‘vy had been enacted by 


Congress. 

Now let us proceed to consider what was done 
by the Revisors of 1873: ut of section f 
the act of 1572 they nade section QOl4 
revision. Then they framed sections 915 and 916. 


Let it be noted from what source they took those 


Ce ee eee 


two sections. They are substantially the same as 


the sixth section of the act of 1572, which is as 


-_ | | 
rOLIOWS: 


common law causes 1 Circuit and 


Courts of the United States, the plaintiff 
entitled to similar remedies, by attachment 


, ee 
against ' property of the deten- 
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how rO } cd Ui r the laws 
State 1 ich such co 
such State: and such Circuit or 


by general 


to time. 


as may be in force 
in relation to attac its and other 
dgment in 


ae “> ae : 
e1ntitied | liar remedies 


attachment or other process.”” The words “other 
process,” according to one of the canons of statutory 
construction, means mesne process of like nature as 
attachments; such, for instance as garnishment. 
Another observation may be made. Two kinds 
of process are provided; first, mesne process, and 
second, final process. This appears from a cursory 
examination of the section. In the first part of it, 
provision is made for remedies by attachment or 
other like process; and then it is provided that 
party recovering judgment in such cause,” 
is, in attachment or other similar causes, 
‘shall be entitled t imilar remedies upon the 
same, by execution or 
Accordingly, we see that the act of 1872 leaves 
the matter of executions, except in attachment and 


a — aa oo | 
other like cases, to be governed by section Ss. as we 


have already ex 
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But the question d 


an open 


’ ’ 
one between these concluded 


upon 
was confirmed. 
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LOLLIOWS., 


Cagti ve 


: ' 
authori 


all order Ww: 


© calse Was 


they were overruled. p. 38.) What was agitated 


upon argument before the court appears in a bill 
of exceptions which the defendant saved at the time, 
and which will be found on pages 38 to 49 inclu- 
page 46 it is stated that Lamaster 
NOI eda oO Y ionge oO ug @ e ‘ol OVW- 

pointed out aniong others, the foll 
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ing defects and insufhciencies in the sale; that 
there was no judgment upon which said execution 
could law fully be issued, and no law or rule of 


Court authorizing the issue of said execution against 


the said Lamaster as surety. 

It thus appears that the question discussed 
above was presented to the Court and necessarily 
ruled by it. his is an estoppel of record. 

The statutes on this subject are the sections of 


, 


title I4 of! the Code of Civil Procedure, as Iollows: 


If the court, upon the return of 
anv writ of execution for the satisfaction of which 


tenements have been sold. shall. after 


the proceedings of the 

at } ee eo ‘ 

Saie has 1n all respects 

in conformity with the provisions of 
the court shall direct the clerk to make 
on the journal that the court is satis- 
legality of such sale, and an order that 


the officer make to the purchaser a deed of such 


lands and tenements, and the ofhcer, on making 


such sale, may retain the purchase money in his 
hands until the court shall have examined his 
proceedings as aforesaid, when he shall pay the 
same to the person entitled thereto, agreeably to 
the order of the court. 

‘Sec. 499. The sheriff or other ofhcer, who, 
upon such writ or writs of execution, shall sell the 
said lands or tenements, or any part thereof, 
shall make to the purchaser or purchasers thereof, as 
good and sufficient: a deed of conveyance of lands 
and tenements sold as the person or persons against 
whom such writ or writs of execution were issued 
could have made of the same at the time they 
became liable to the judgment, or at any time 
thereafter.” 

Under these sections we must presume that 
when the sale was made, Ewing paid to the marshal 
the sum bidden by him, which the marshal 
retained until the order of confirmation; at which 


ie the money was paid by the marshal to the 


plaintifts in the execution. As we have seen. a 


ill of execptions in due form was saved by La- 
master, but he did not pursue the matter farther. 
This is stated at the bottom of page 29 of the record. 

The order of confirmation was appealable. 


This appears not only from its nature, it being a 
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order confirming the sale subject to attack tn this 
lateral manner. If a motion to set aside the 


sale is still pending in the District Court, that is 


the proper tribunal to determine what disposition 


shall be made of it. but it can fot be considered 


in this Court.” 


1 Neb. 301, Was eyectment, 
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to the present 

confirming a sale t be collaterally attacked. 
Phillips vs. Dawley, Neb. 320; Crowel vs. Johnson, 
Ib. 146; State Bank vs. 

Lamb, 8 Ib. 392; Day vs 

being the construction 

has become a rule under 

have been acquired, and if changed it should 


done by the Legislature and not by the Court.” 
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execution 
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issued after and notwithstan IT the niing of 
an erncient supersedeas bond; and this fact was 
1] 


se ; » erennen $< dx In +4 
alleged against the confirmation. Che objection 


sustained. On page 308 the Court says: 


power ol the District Court to 1 e execution 


: . ; ati 

on the judgment was ior tne time Ddelng, suspended, 
} 7 7 4 - . } ‘ , . 
the ( lerk had no authority to issue the exect- 

tions and ‘ders of sale. ‘he Court therefore 


erred in conforming the sal 


In Finley vs. Bowers, 9 Neb. 72, an appeal was 
taken from an order confirming a. sale under a 
decree of foreclosure. The objection was, that the 
judgment, as recorded, differed from that actually 
pronounced by the court. This objection was 


. = el anna 
COLTLSIGCTCU 


9 Neb. a ), the objection was 
that service was not luly made of the original 
process by which the action was begun. The same 
objection was also made in .VeWurry vs. Tuttle, 13 


Neb. 232. 


In Burkley Us. Lamb, Oo Neb. 392, a recovered a 
judgment against W. in the Probate Court for 
Lancaster County, and a transcript thereof was 
filed in the District Court on the roth of Novem- 
ber, 1873. Afterwards W. purchased the premises 


1. 4 


in question and immediately conveyed them to his 
wife. After that, execution issued, and the 
premises were sold thereunder. The parties owning 
the premises at the time of the sale moved to set 
it aside, on the ground that the judgment was not 
a lien upon the premises. This motion was sus- 
tained, and no appeal taken. Thereafter the 
plaintiffs in the judgment sued out a_ second 
execution and levied it upon the same premises, 


, 


whereupon the owners of > tit 
- 


’ 
' 
‘ 


2 brought their 
action to enjoin the sale. On page 3098 the 


court Says: 


order confirming or setting aside a 


sale is a final order will not be denied. and. under 


our code. mav be reviewed bv appeal or petition im 


error, the mode of reviewing the case being depend- 


ent on the character of the action. lf a sale is 


set aside for a mere irregularity in making the 
sale, or fr a failure to comply with the require- 
ments of the statute, such order setting aside the 
sale will not prevent the land being again offered 
under the judgment. Where, however, a sale is 

ide upon the ground raised distinctly in the 
motion, that the judgment was not a lien upon the 
land, and thi o title will pass by the sale; such 
order, unless reversed, becomes final and conclusive 


upon the parties. 


L5 


“In the case at bar, the very ground upon 
which the sale was set aside was, that the judg- 
ment was not a lien upon the lot in controversy. 
Can the plaintiff in execution disregard the order 
of the court and immediately offer the property 
again for sale? No one will contend that he can 
do so.” 

The opinion in Schriber vs. Platt, 19 Neb. 625, 
contains some expressions not in conformity with 
the rule above stated; but it appears that the 
plaintiffs were not parties to the original proceed- 
ing, but claimed a title which related back to a 
period before the judgment npon which the prem- 
ises were sold, and were not before the court in 
any -way when the order of confirmation was 
entered. It is very clear, therefore, that their title 
was not involved in that proceeding, and the 
language of the court is to be read with reference 
to these special facts. 

Such, then, is the law in Nebraska, under its 
statutes; and wherever elsewhere a judicial sale must 
be confirmed by the court before it is effectual, 


the same rule obtains. 


In: the Minnesota Co. vs. The St. Paul Co., 2 Wall. 


609, a sale had been made by the marshal and 


confirmed by the court. It was imsisted that the 


not authorize this 
confirmation did not have the 


omission. But Mr. lustice 


pete os 
opinion oft this court. 


a sale without 


kind occurred 
the contrary to 


had no suspicion that the 
marshal had sold more than the decree authorized.” 


Here, on tne contrary > Very question was 


raised and determined, whether there was authority 


to issue the execution. at was the objection to 


] 


le. stated by Lamaster in his motion to set 


the sa 
by him on the argument, and over- 


it aside, urged 
ruled by the court. 
We have here every element of estoppel by 


record. The subject matter, the identical question, 


and the parties are all the same here. The question 


Ly 


was as distinctly presented, as thoroughly consid- 
ered and as decisively determined as it would have 


been in an action to which Lamaster and Ewing 


lefendant. The only 


ae 


were parties, plaintiff and 
possible distinction which can be taken is the form 


proceeding. 


ne 
wt 
ae 
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If it be said that this distinction is vital. it 


] 


must be because the proceeding is not according to 


the course of the common law, but is a special one 
prescribed by Statute. But it is well settled that, 
when a court, even of inferior jurisdiction, exer- 
statutory powers, is called upon to determine 
whether it has jurisdiction, its decision on that 


— , :, 
Supo1ect 18S conciusive. 


Mather vs. Hood, 8 John. 50, 51; 


~ 


Griswold vs. Stewart, 4 Cow. 458; 
Dyckman vs. The Mayor, 5 N. X¥. 435, 440; 


’ . + 7% 
i» hy (don Ud. I] righ 4 j i). LQ, 
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The circumstances call for a rigorous application 
of the rule. Under a process in due form of law 
issued out of a court of competent jurisdiction, and 


~~ 


in the hands of the proper officer, the prope 


‘ty in 
question was offered for sale. Upon the invitation 
thus extended to him, without collusion, without 
knowledge of any acts putting him upon inquiry, 


and relying solely upon the court under whose 


tS 


authority the proceedings were had, Ewing bid for 
the property an adequate sum, paid the amount to 
the marshal, and awaited the action of the court. 
While the money was in the hands of the ofhcer 
Lamaster objected to the validity of the sale, and 
in an orderly and sufficient manner litigated the 
question with the parties who claimed the money 
in the officer’s hands. The court decided the 
question against him. It was competent for him to 
stay the payment of the money to the plaintiffs 
and the execution of the deed to Ewing, and 
remove the cause for review into this court. Had 
that course been pursued by him, and had this 
court finally decided the sale invalid, the money 
would have been restored to Ewing; and he wouid 
have suffered no loss but the use of his money in the 
meantime. The rights of all the parties would 
have been protected. Instead of that, Lamaster saw 
fit to hold his hands, suffer the order of confirma- 
tion to be executed, and Ewing’s money pass 
beyond recall, either by him or by the court. 


Under such circumstances the plaintiff in_ error, 


upon the trial of this case, did not stand before the 


the Circuit Court. nor does he stand here. clothed 
with an equities, but entitled only to what the 


oe 


strict law will give him. 


\ 
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THIRD POINT. 


If the court had jurisdiction to issue the exe- 
cution and confirm the sale, or if the plaintiff in 
error is concluded upon those questions by the 
order of confirmation, then the other objections 
made by him in his motion to set aside the sale 
can not avail him. To argue them here would be 


merely a repetition of what has already been said. 


FOURTH POINT. 

The bond was the obligation of Lamaster. He 
insisted upon the trial that he was not bound by it. 
The question is presented in this way. The bill 
of exceptions, saved by him upon his motion to set 
aside the sale, contains his affidavit, which is found 
at the bottom of page 45, and in which he states that 
he signed the bond at the request of John Irwin, 
upon condition that two others should sign before 
it was delivered; that they did not do so, and 
on the evening of the same day he stated to 
Irwin that he wished to take his name from it, and 
refused longer to be considered a surety thereon. 
Thereupon he removed his name from the justifica- 
tion, he and Irwin at the time both supposing that 
he had removed it from the bond. On the tnal 


of this cause he testified to the same thing, with 


ov 


somewhat more particularity, his testimony appear- 
ing at page 25. Lamaster’s brother Joseph, also 
testified to the same facts, as appears on pages 
26 and 27. ' 

It appears that the name remained to the bond, 
although the justification of Lamaster was removed 
therefrom. The bond was introduced in evidence 
by the defendant on the trial, and appears at 
pages 53 and 54, and shows the name of Lamaster 
among the sureties, and the justifications of all 
but him. 

The court directed the jury that, being perfect 
on its face, and apparantly executed by all whose 
names appear thereto, and among them by Lamaster, 
without blanks for other names, or other defects or 
deficiencies, the instrument bound Lamaster: and 
that the circumstances detailed in the testimony 
above recited, unless communicated tothe clerk or the 
plaintiff, did not relieve him from liability. (p. 31). 

On the other hand, the defendant requested the 


court to instruct the jury otherwise, which the 
court refused. 

The failure of Irwin to perform the condition on 
which Lamaster signed the bond, that is, to obtain 
the signatures of two other persons, is not a 
defense. 

Dair vs. United. States, 16 Wall. 1. 
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And the attempt of Lamaster to remove his 
name from the bond, after having placed it there 
and taken the usual affidavit of justification as to 
his property, will not release him. Whatever his 
intention, he was heedless in his effort to remove 
his nanie, and must answer for the consequences. 
In the case last cited the principle is well stated. 

“It must be conceded that courts of justice, if 
in their power to do so, should not allow a party, 
who by act or admission has induced another with 
whom he was contracting to pursue a line of con- 
duct injurious to his interests, to deny the act or 
retract the admission in case of apprehended loss. 
Sound policy requires that the person who proceeds 
on the faith of an act or admission of this character 
should be protected by estopping the party who 
has brought about this state of things, from alleging 
anything in opposition to the natural consequences 
of his own course of action. It is, accordingly, 
established doctrine, that whenever an act is done 
or statement made by a party, which can not be 
contradicted without fraud on his part and injury to 
others, whose conduct has been influenced by the 
act or admission, the character of an estoppel will 
attach to what otherwise would be mere matter of 


evidence.” 


Here we find Lamaster signing a bond, upon 
which the clerk of the court must necessarily act, 
relying upon his promises therein; and not only 
so, but making an affidavit as to the amount of his 
property in order to induce the officer to accept 
him as surety. Thereafter he makes an effort to 
remove his name, but does not do so. He leaves 
the instrument in the hands of the party at whose 
request he has made it, who secures an advantage 
from it. The clerk makes the proper entres in 
the judgment index against the name of Lamaster, 


and the plaintiff in the judgment is obliged on 


I 
account thereof to wait for the sum which he has 


recovered. Thus having by his own act, deprived 
the plaintiff of an advantage, he can not excuse - 
himself by his heedlessness. 

Objection is further made to the bond, because 
the statute requires that the surety justify as to his 
property, by afhdavit 1n respect thereto; and when 
the bond was filed with the clerk, Lamaster’s aff- 
davit was not attached thereto. But we know that 
the bond was taken and approved by the clerk and 
acted upon by him on the strength ot Lamaster’s 
name as well as of the other sureties. This appears 
from the fact that he extended the same against 


Lamaster, as the statute required. The direction 


, ad 
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— a 
of the statute, that the surety justify as to 


property, 1s for the information of the clerk and 
the benefit of the plaintiff, and not the relief of 
the surety. Accordingly, he can not escape his 
liability by alleging that he did not do what might 


5 7 - . 4 ’ 
nave pveen required | him DeTOr' ie Was accepted 


ry the clerk. 

\n attempt was made on the trial to avoid the 
bond, by the testimony of Joseph Lamaster, tendéred, 
as appears on page 27, to show that the clerk in 

ean eee | | ; ness 
approving it did not take the name of Lamaste1 
into his consideration, and noticed that his justif- 
cation had been removed. ‘he testimony was 


| wes 
objected to, and the court properly rejected it, 
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iOT S@veTai Teasons. ihe testimony was hearsay 
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and contradicted the record; for the _ plaintifi 


had produced the judgment index in which, in 
pursuance of the statute, the judgment had been 
extended against Lamaster, showing that he must 
have relied upon him as a surety as well as upon 
the others. The fact that his justification had 


] 


, ° ° + 
peen removed was not a circumstance to which the 


pol 
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clerk would give heed, as long as the signature t 


the principal instrument remained. 
Again, the defendant sought to avoid the execu- 


tion, by showing that the amount for which it issued 


had been changed, and that he did not know of it 
ae | | ails | 
until his property had been sold. This testimony, 
Eee ee 

as tendered by the plaintiff in error was hearsay, 
; S rit he _ 

in tne writ Detween 
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must nave appeared 
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hich 


POINT. 
The attack upon the jurisdiction was a failure. 


The plaintiff in error himself showed on the trial, 


by the testimony of Keeler, that the conveyance by 


Ewing to him passed the whole title, in equity as 
well as at law, an ing retained no right 


or interest in it. urthermore, irrespective of the 


Circuit Court had 

jurisdiction of - case because it arose under the 
It was not simply an 

action upon a judgme f the Federal Court, within 
the doctrine ie Providence Savings Society vs. Ford, 
for the recovery 


was to be deter- 


‘ . ’ . - 4 ~ 4 - aid 
mined by . ‘tion of the Acts of Congress. 
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titie allege - plaintiff below, and denied 


, 


defendant, depended upon the construction 


] 


federal] Statutes, ar woul 


d be defeated by 
one construction and tained by the opposite 


construction. 
irainia. 6. 
vs. Bank of Vnited States, 
Ratlroad Co. vs. Mississippi. 


Aansas Pacifr 
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Starin vs. New York. 11< 1 
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